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Chapter ©: 57:30T OF RECORDING INSTRUMENTS NOT 1o Te LHAZW OF TIZLE
(Zy University of Soutnern walifornia)

1. INTRODUCTION

It is generally understood that an innécent purchaser is notl put m
notice from the record of instruments which are not in the chsin of title,
Just what instruments are in the chain of title is not always clsar and
the California courts have strusgled with this problem. Tne purpose of
this section is to determine the reason for such &2 rule zna to clarify
what instruments are in a purchaser's chain of title and wnat instruments
although closely comnected with the interest of the vendee are not in the
chain of title for various reasons. Thers is & natursl division inio tne
following classifications: ]

A, Instruments executed by a stranger to the title.
E, Instruments recorded before grantor ohtained titlse.

C. Instruments executed and recorged after grantor had
apparently parted with title.

. Instruments executed before but recorded after execution
of other conveyances Dy same grantor.

E. Conveyances of neighboring land by the same grantor
containing restrictions on land retained by the grantor and
later conveyed.

IT. JIWSTRULENTS EXEQUTZD BY A4 SURANG:R TO THe TITLE

The purpose of the recording act is 1o charge & purchaser with
constructive notice of that which he would hawe discovered by a diligent
search of the records. The system used in California is the grantor-
grantee system and not the tract or plat system. The only way 2 purchaser
can find instruments affecting his title is by searching the name of his
proposed grantor on the grantee index to find all instruments in which the
proposed grantor was a grantee. He must then read the record of each of
these instruments to find the one by which the propocsed grantor obtained
title to this piece of property. It is necessary to read each of thess
since the index does not give the lesal description of the property. It
only gives the grantor's name and the grantee's name and & book and page
reference where the particular document is recorded. oSee Chapters 1 and
i for a discussion of the method of search. Wwhen the instrument is found
by which the proposed grantor acguired titla, the nsxt step is to trace
the name of the grantor in that instrument to find the instrument by which
he acquired title. This is done in the same manner as described above.
The purchassr continues this procsdure until the originzl scurce of title
is discovered.

Ina purchzser then traces each grantor on the granter index to find
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any instruments of conveyance executed by him. He then reads ezch of
these instruzents to find whether they involved the properiy he is
purchasing,

The originzl source of title is generally 2 government patent, since
all titles were judicially determined and patents issued wnen California
becams & stzte. This wes required by the 1650 Ststute of Uonzress which
estaslished the United States Board of land Commissicners which was gliven
authority to determine these titles, Appeals were zllowed to the United
States District Court and then to the Unitec States Suprezs Court. The
adjudication of the Commission has repeatedly been held to be conclusive
as to the validity of the original grants by the Spanish and lsxican
governments.

From an analysis of this systexz of searching records, it can be seen
that a purchaser will not be likely to run across instruments which
althoush properly recorded were not in the chain of conveysnces through
wnich he derzigned title to the property. For this rsason, the rule is
established that 2 purchaser will not be put on constructive notice of
instrunents which although properly recorded would not be discovered by
this search. That is, he would not be charged with notics from the record
of instruments exscuted by persons not in his chain of title. This is true
even though such persons had actually acguired interests in the propsriy by
unrecorded conveyances or other instrumesnts.

This subjsct rezlly involvas the guestion of wnat interastis a
subsequent purchaser will be subject to, He will not be subject to
interests acquirsd through an instrument exsculed by & stranzer to the
racord title, 3

For example: U, owmnsr of Blsckacre conveys to A, who properly records
the deed from U. 3Subseguently, U attempts to convey the same piece of
property to 3, who records the deed from 0. b will not be protected in
such a situation. A is given protectioa on the basis of either of two
theories:

(1) The proper theory is that 4 was first in time and by recording
preserved his common law priority.

(¢) The theary applied by most courts is that E was given
constructive notice by the record of the conveyance Lo
4 and therefore, B cannot ¢laim as a bona fice purchaser
without notice of that conveyance.

I, however, there iz & conveyance made by a stranger to the title
there will be no protection to his gr-ntee. For examgle: X, who claims
title to Blackacre by an unrecorded instrument purports to convey Slackacre
to A, who properly records his instrument. Subseguently, O, record owner
of Blackscre, conveys to B, who properly records his instrument. & will
not be protected against B even though he receords his instrument first.
1t is necessary for him to ¢lasim through the racord owner in order to be



protected, This means that even though &4 recordes first, he will not
have priority ovar subssguent parties who record l:ter nor against prior
unracorded conveyunces from the record owher. The courts ususlly treszt
the proclem as one of constructive notice when subseguaent parilies are
involved., The courts hold that B would not take subjesct to any interests
which he could not find out about from the record. He is not charged
with constructive notice of this conveyance to A by 1.

There is, however, an exception made in the case of adverse possessici.
If the grantor, X in this case, claimed title by adverse possassion he
could convey to & who could then claim that b takes with notics ol in:
title acguireo by adverse posscscion even though there i3 o record of i's
¢lain in the Recorder's office. It has been held that constructive notice
resulis {rom possession 2lons. This subject is guite complex and is ziscussed
in Chapter 2 of Fart IV.

The Californiz statute, Ciwvil Code Section 1¥13, which jrovicdes for the
doectrine of econstructive notiecs frozm the record dozs not by ils ternms
eonfins the doctrine of notice to instruments in the ¢hain of tizle., Ii
stetas:

"Every conveyance of rezl propsrty acknowledped or provec and
certified and recorded as prescribed by law Iror the time it is
filed with the recorder for record is consiructive nolics of ihs
contents therepf to subseguent purchasers and mortgagess;...”

It hzs been left to the courts to read in the limjtctions as to the
chain of title.

In the case of Eothin y (glifornia I. 1. & Trust Co0.(1) the court in
discussing Civil Code Section 1213 stated:

"This language is very generzl, applying in terms to svery
conveyance (itslics), but it is held that this only
contemplates conveyences by one hsving lsgal title to the
property conveyed and is applied where there are conflicting
conveyances made by persons claiming under the same grantor,
1t does not apply to a deed by a stranger; one who is not
connected in any manner with the title of record. Ko notice
whatever is conveyed by such a deed."

The court relies on two earlier California cases which had previously
enunciated this rule, Long v Dollarhide(2) and Garber ¥ Gianella.(3)

If the subsequent purchaser has actual notice of the existence of an
instrument even if it is outside the record chain of title, he will take
subject thereto., This policy is to avoid the perpetration of frauds by
purchesers with zctual notice of unrecordsd conveysnces and conveyances
not in the record chain of title.

The California courts have also held thot 2 subsequent purchaser may




be charged with notice of an instrunent which h2s been recorded, although
not in the chain of title, if the purchaser has notice or knoulecge of
facts and circumstances which would lead 4 resscrnatle men to investigate
and discover the existence of such a document, (L)

If a person who has no title either of reccri or not of record atteanpts
to convey property to another and the grantee records he is given no
protection by recording. There would be no guestion of notice to subsequent
purchasers in that case., The problem would be settlec by helding that
recording does not give any validity to an invalid instrument. Lo protection
is given to a party who claims title through an invalid instrument.

& typical instznce of a bresk in the chain of title pocurs when
property is conveyed by a person in a different name than that by which he
acquirad title.(S) whz2t notice & person derives from the recoras in such
a case is determinesc a', the present time by & specific stztutory provision,
but there is an interezting history behind this statute.

In the early case of Fallon v Kehoe(t) a conveyance was made to ".arty
Fallon" which wes 2 nickname for Jeremiah Fallon the true name of the grantee.
E2fore the 1850 recording act was passed, Jeremiah conveyed the property to
plaintiff by a2 deed with his true name, Jeremiah Fallon. After the passage
of the act, this deed was recorded. Jeremiidh then attempted to convey to
another party using his nicknsme, Larby Fallon, in the deed, Delendant, a
bona fide purchzser without notice, claimed title through the grantee of
thiz later deed, =5 & result of several mesne conveysnces,

The court held that title pessed to plaintiif, gréentee #1 &ven though
the name of the grantor wes different from that which appeared in the deed
by which he had scouired title, This is inp accord with the common law rule
thzt a conveyance by the true owner pesses title regardless of the name
used by him in the deed., This deed was of course, not in the chain of title.

The main gquestion involved wes whether the record of this deed would
constitute constructive notice to subseguent purchasers c¢laiming title
through the second deed which was signed by the correct name, Jeremiah.

The court construed the 1850 statute providing for constructive notice
and concluded thzt there would be no exception made in a situation like
this. The first grantee had complied with the Recording Act and properly
recorded the document and, therefore, the constructive notice the statute
provided for would follow. The court refused to read in the limitation
thz=t the instrument must be in the chain of title or no notice will be
imparted. The court stated:

"It would have been petter, perhaps, il the sictute had
contzined a provision to the effect that when the owner of

land conveys it by a different name from that in whirch he
acguired it, the deed should contzin a proper reference to that
fact, for the security of subsequent purchasers or encumbrancers.
but thers is no such requirement in the statute, or at common
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law, and we have no power to exact conditions not found in
the law."

The legislature in 1505 took the suggestion of the court in Fallon ¥
Kehoe and enacted Civil Code Section 1096(7) which read as follows
before a 1547 enactment which amended it:

"iny person in whom the title of real estate is vested, who
shall afterwards, from any cause, have his or her nsme
changed, mst, in any conveyance of said real estate so held,
set forth the name in which he or she derived title to said
real estate.”

In 1942 in the ease of Fuccetti v Girola, (8) the California Supreme Court
declared that this code section meant that any conveyance which did not
comply with this recuirement would not give constructive notice to third
parties when recorded and furthermore, would be invalid between the parties.
The legislature apparently considering this too harsh a result amended
Ciwvil Code Section 1096 in 15L7(9) by adding the following provision:

"Any conveyance, though recorded as provided by law, which
does not comply with the foregoing provision shall not impart
constructive notice of the contents thereof to subseguent pur-
chagers and encumbrancers, but such conveyance is valic as
between the parties thereto and those who have notice thereof."

This amendment puts the purchaser in the szme position as he would be in
if any other formal prerequisites to recordation had not been complied
with, but does not affect the validity of the instrument between the

parties.

Section 27334 of the Government Code provides for the manner of
recording these conveyances. It states:

"If the nzme of the person in whom title to real estate is
vested is changed from any cause, the recorder shall
alphabetically index the conveyance in the "Index of Grantors,"
both in the name by which title was acquired and the name by
which it is conveyed."

ITI, INSTRIM=NTS RECORDED BEFORE GRANTOR OBTAINED TITLE

When a person purperts to convey property to another before he has
acquired title to the property himself, but then later acquires title,
the courts generally hold that between these two parties the grantee has
a valid title. This result is based on the doctrine of "Estoppel by Deed.”
There are two explanations of this phenomenon which are given by various
courts in the United States. The first theory is that the grantor has
purported to convey a title and is later estopped from asserting the title
he subsequently acquirss. The other theory is that the title actually
passes directly to the grantee under the conveyance to the grantor.(10)
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The applieation of the rule of "Estoppel by Deed" is limited, generally,
to a situation in which the grantor is attempiing to transfer s definite
interast in land, and does not apply when he merely quit claims such
interest as he may have.

The California legislature has codified the doctrine of "Estoppel by
Deed™ in Civil Code Section 1106:

"Where a person purports by proper instrument to grant real
property in fee simple, and subsequently acquires any title, or
claim of title thereto, the same passes by operation of law to
the grantee, or his successors."

The doctrine in Californiaz applies likewise to a mortgagor who acquires
title subseguent to the execution of a mortgage.

& more difficult problem arises when the rights of third parties
intervene, For example, A purports to convey Blackacre to E before he
acquires titla and subseguent to the acquisition of title conveys to C,

a bona fide purchaser without notice of the former conveyance. There is a
conflict of sutharity in the cases in the various states as to which of
these two grantees would have priority. Leaving out any effect the
recording acts mipght h=ve, some courts have held that the estoppel will be
raised against any parties to whom the grantor later attempts to convey
regardless of whether they have notice or not. In other states, & contrary
view is expressed, which protects the purchaser in such & situation,
provided he is without notice.

The recording acts have complicated the entire situation further.
For example, A conveys to B, before acquiring title. E records ths deed
irmediately. A, after acgquiring title, conveys to C, a bona fide purchaser,
wno records his deed. If the recording statute states that the record of &
conveyance shall constitute constructive notice to subsequent purchasers
for value, without notice, will C be treated as having notice of the
conveyance to B and, therefore, take subject thereto? Courts in some states
have mechanically applied the recording statute to this situation and
protected the party who first recorded.

Other courts huve followed 2 more practical and sensible approach by
holding that the {irst conveyance is not in the chain of title of the
sacond grantes and, therefore, he is not put on notice of its terms. The
California courts follow this view and do not put & purchaser on notice of
conveyances msde by his grantor or a grantor in his chain of title before
acquisition of title to property. The basis for this conclusion is that a
purchaser should be put on notice only of those instiruments which he
would discover by an orcinary search of the records. A person in searching
the records would not be likely to find conveyances made by his grantor
before acquisition of titls, He would search back to the source of his
grantor's titls, but would not in so doing find conveyances by the grantor
mde before he acguired title. To find these a special search would be
required and the California courts have felt this additional search would
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be too great a burden. It would require a purchaser to investigate con-
veyances by all grantors in the chain of title to find any possible
conveyances made by any of them before they had aecquired title. Since
such a search is not contemplated and such documents will not generzlly be
discovered, a purchaser in Califernia will not be considered to have
constructive notice from the record of conveyances made or encumbrances
created by a grantor and recorded befors the date on which the grantor
acquired title himself, Of course, if the purchaser has actual notice; he
will take title subject to such conveyance or encumbrance.

The case of ludy v Zumwalt,(11) a leading California case on after-
acquired title affords a clear illustration of this problem. Defendant
acquired an option to purchase a certain area of land, but had not acquired
title to the property. He made a contract with a water company to have
water furnished to the area for irrigation and in the contract a2 permanent
lien on the land was given to the company as security for the payments due
under the terms of the contract. At the time of execution anc recordation of
this contract, the defendant did not have any interest in the land, The
court holds that an option merely gave him a conirsct right, not an interest
in real property. Subsequently, the defendant purchased the land from
plaintiff giving a note and purchase money mortgage in return. The mortgage
was properly recorded. FPayments on the contract were not made nor payments
on the purchase price. The mortgagee sued to foreclose the mortgage and the
water company cross-complained to foreclose its lien which it claimed had
priority over the mortgage since it was first recorded.

The court reviewed the authorities both in California and in other
states and concluded that the mortgagee would not be put on notice of the
contract made by the optionee nor of the lien given to secure payment of
the contract, The reasoning of the court indiecates that this instrument
would be outside the record chain of title and could not be found by an
ordinary search of the records. Therefore, to impute constructive notice
of such an instrument would be unfair to the subsequent lien claimant. The
opinion states:

"The plaintiff in the present case would manifestly have no
reason to investigate the public records to ascertain whether
I. G. Zumwalt or any other stranger to the title had created,
or any person had acquired, a lien upon the property prior to
the execution of the deed by plaintiff to the Zumwalts
conveying the lands to them and the simltaneous execution of
the mortgage by the latter to secure the purchase price thereof,
or at least so much of such purchase price as plaintiff was
entitled to. And even if she had for any reason examined the
records for that purpose, she would not, under any indexing
system of recording written instruments required by law to be
recorded, have obtained any knowledge of the lien of appellant,
unless she had gone further in her investigation of the records
than the law contemplates,”

It was argued by counsel in this case that when title was acguired
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it related back to the time the option was given and cut off any
intervening rights, The court, however, refused to apply the rule of
relation back. This rule is only applied to further justice and in this
case it would work manifest injustice. The most important reason, however,
why the court refused such relation back is that an option does not convey
any interest in land. Therefore, there is nothing to relate back to., If
it had been a contrect to purchase, an equitable interest would have been
created in the purchaser and title would relate back to the time of the
maiing of the contract if it were desirable in the particular situation.
This result, however, could be possible only if an interest in land were
involved. It could not be achieved in the case of an option agreement, the
court stated.

The case of Sun Lumber Co. v Bradfield(12) provides another example of
the California view when differant types of encumbrances are involved, e.g.
a meterialman's lien and a deed of trust, A deed of trust was given by a
person at 2 time when he had not yet received delivery of the deed covering
the property and therefore, was not the owner of the property. Subsequently,
he received celivery of this deed transferring title to him., At that moment
according to the principle of Estoppel by Deed, the trustee acquired title
to the property. The trust deed had been recorded when given, which was
before there wes any title in the trustor to be transferred to the trustee
under such trust deed. Prior to dgelivery of the deed to the trustor which
wags likewise prior te the acquisition of title by the trustee under the
trust deed, materisimen had furnished materials for a building om this
property. A conflict arosa between the purchaser at the foreclosure sale
of the trust deed and the materialman's lien claimant as to which had

priority.

The court based its decision on Section 1186 of the Cods of Civil
Frocedure which reads a=z follows:

"The liens provided for in this chapter are preferred to any
lien, mortgage, deed of trust, or other encumbrance, upon

the premises and improvements to which the liens provided for
in this chapter attach, which may have attached subsequent to
the time when the building, improvement, structure, or work of
improvement in connection with which the lien claimsnt has done
his work or furnished his material, was commenced; also to any
lien, mortgage, deed of trust, or other encumbrance of which
the lisnholder had no notice, and wnich was unrecorded at the
time the building, improvement, structure or work of improve-
ment with which the lien claimant has done his work or
furnished his material was commenced.”

The lien of the trust deed attached when the deed comveying the property
was delivered to the trustor since at that time by the principle of
Estoppel by Deed, the trustee received title to the property under the trust
deed. This was after the materialman's lien had attached by delivery of
the materials., Tne result was, therefore, that although the trust deed was
axecuted and recorded prior to the time when the lien of the materialman
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hac actually attached to the land, it did not actually attach until after
the other lien had attached. According to the code section gquoted above,
the lien of the trust deed would be subordinate to the lien of the
materialman since it had attached subsegquent to the time when the msierial
had been furnished by the materialman, and subsequent to the commencement
of work on the building. Since the lien claimant had pricrity he was
protected in the foreclosure sale against the purchaser.

IV. INSTRUMENTS EXECUTED AND RECORDED AFTER GRANTOR APPAHSNTLY PART:ZD
TH TIT

——

It is the California view as seen in the above section that a subsequent
purchaser without actual notice will not be treated a5 having constructive
notice of instruments executed and recorded before a granter ascguirec title
to the property. This same view is expressed by the California court in
regard to an instrument executed and recorded after the grantor parted with
title,

For example, A conveys to B, and later conveys to C by a recorded dsed.
1f E then conveys to X, a bona fide purchaser without notice of the con-
veyance to C, X will not be treated as having constructivs notice of the
later deed to C, since it was made after A hao apparently parted with title,

The practical consequences of this doctrine are illustratec in the
case of Howley v Davis.(13) A conveysnce was made by the owner by zn
absolute deed, but the intent of the parties was that it should operate as
a mortgage only. The deed was properly recorded, but did not show tne fact
it was given for security only. Subseguently, a cocument was filad by the
grantor stating that the oripimal conveyance was merely for the purpose of
security. The purpose of this was to indicate to subseguent purchasers
that the conveyance was in faet a mortgage. The property was then conveyed
to the plaintiff by the mortgagee, the plaintiff not having noiice of the
instrument subsequently filed by the original grantor limiting the effect
of her conveyance, Plaintiff brought this action to guiet title against
the party claiming as a mortgagor since he claimed to have no notice of
the fact that the deed was really a mortgage and no notice of tne document
limiting the effect of the original conveyance. The court held that since
the record showed that the grantor had campletely parted with title by the
original deed, a subsequert instrument attempting to limit the effect of
her conveyance would be ineffective. Such an instrument Iiled subseguently
would not put a subsequent purchaser on notice of the fact that the parties
had intended the deed to operate as a mortgage. This effect could only De
achieved by a recorded contract signed by the orizinal grsntee at the same
time he executed the desd and which stated the conveyance was for security
only and that the property would be reconveyed when the debt was paid off.

V. INSTRUMcNTS EXSCUTED BEFOHE BUT RECORDED AFTER EXECUTION OF OTH=R
CONVEYANCES BY SAHE GRANTOR

This problem can be illustratea a5 follows: A conveys to B by deed
executed Jampary 1, 1950. A then conveys to C by deed executed February 1,
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1950. C records his aeed on Februsry 3, but E coes not record until
February 5. The rule which California follows 1s that the first purchassr
for value, without notice, and in good faith to record will prevail as
between 5 and C. 7This means that if C has no actusl notice and no notice
from facts and circumstances putting him on inquiry, on the day he pur-
chases, and if he properly records his instrument before E, C will have
priority over B, The basis for this is that under Civil Code Sectionm 121l
a purchaser is only put on notice of instruments recorded before he
records. It goes not apply to instruments executed before but recorded
after he records,

A more difricult problem arises when the first recorded grantee
conveys the prnpsrty to a third party. 4 conveys to E who fails to record
until after 4 has cnnveyeﬁ to C who records immediately. C then conveys
to X after both of the other conveyznces have been recorded and X claims
priorlty over B« The court faced with a situation like this in the cass
of banoney v Yiddlston, (1i) held thut X hag constructive notice of the
cunvejance__frgr 4 to B and C at the time he purchased, since both are in
his chain of titie and would be discovered by a proper search of the
grantor-grantee boocks. This forces a purchaser to search for instruments
recorded after the instrument by which his grantor acquired title, involwving
deeds executsd before the desd by which his grantor obtained title but
which were recorded after that time. He must continue his sezrch down to
the date th=t he himself scguires titls,

This result may, however, be avoided in certain cases. X may claim
priority over & if he takes title through a bona fide purchaser. A4s showmn
above, as betwsen E and C, C would prevail if he was without notice of the
prior conveyance to B, Tha court in Jones v Independent Title Co.(15)
follows this to its logical sonclusion by allowing X to take the clear
title which C had gotained., This would mean that X could obtain C's clear
title ana not be subject to B's interest even if X had actusl notice of
the deed from A to B. The court states this in the following manner:

"A bona fide purchaser can convey his entire interest or title
free and clear of outstanding but undisclosed and unrecorded
equities prior in point of time to the claims of such pur=-
chaser, even (with one exception which i= not imvolved here)
to a transferee or grantee with notice of such eguities.™

Howsver, if C were not a purchaser in good faith, that is if he had
notice of B's deed at the time he made his purchase he would not be given
priorvity over E. X in talkkdng title from C coula not then claim a clear
title derived from C. He could not claim to be a bona fide purchaser in
his owm right since he would be charged with constructive notice from the
record of the desd to B since it was in his chain of title and recorded
previous to the execution of the instrument conveying the property to hinm,
This leaves X with no alternative except to search the records to the date
of the conveyance to him and ascertain what interests had been created
bafore he acguired an interest.
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The purchzser as shown above would not be chargec with notice of
convayances made and recorded subseguent to the time that & grenuor in
the chain of title had parted with title. He would, however, pe charged
with notice of those macde prior, but recordec subseguently to the time
that that party had parted with title. This distinetion is highly
theoretical, however, since in searching the records for those made prior
but recorded subsequently the purchaser woula automatically comé &cCross
those made subsequently and recorded subseguently when be is looking for
those made prior but recorded subsaquently. Therefors, the purchaser
would have actual notice of them and be bound by any effect they might
have had on the former conveyance; of course, there is the possibility that
the purchaser might be put on notice of these instruments from facis and
girpumstances outside of the record, such as possession.

VI. CONVEYWNUES OF JEIOHBORING LAND BY THE SeuE GRANTUR CONTAIWING
RESTRICTIONS ON LAND HoZalilnD 51 THS GriaWIUH AND LT3 CONV=YZO

The question presented in this section is whether a conveyance by a
grantor of other property by & deed containing restrictions on tne land
retained by the grantor will impart constructive notiece to an innocent
purchzser of the property retained by the granter simply because the dead
was recorded? For example, i, owner of lots #l and #2 conveys lot #1 to
E by deed containing restrictive covenants which are mutuzlly enforceable
by A and E and which are aprlicsble both to lot #1 and lot #2. Later, &
s=lls lot #2 to C, who has no actual notice of the resirictions imposec on
lot #2 by the former deed to B. The question the court is then faced with
is whether C can be considersd to have construective notice of the
restrictions contained in the deed conveying lot #1 from the record of it.
This depends on whethar such deed is considered s being in C's chein of

title or not.

There is a split of authority in the Unitea States on thils guesilon.
The leading case of Glorieux v Lizhthipe, (16) a New Jersey case, concluded
that such deed was not in C's chain of titls and, therefore, T was not
charged with notice of any restrictions contained therein.

Other eourts have, however, analyzed the situation and decided that
the deed is in C's chain of title. This ssems the more logical approach
since the instrument does convey to the first grantee an interest in tne
land retained by the grantor. This interest may consist of ap easement
or a right to enforce certain restrictions. When such an instrument is
recorded it is one of the links in the chain of title by which U becams
the owner of the property. It is in fact a prior conveyance of an interest
in the property which C has purchased and since it is recorded and can be
discovered by a proper search of the grantor-grantee books, it is logical
to put a purchaser on notice of such a conveyance. The situation does not
change just because the main purpose of the former conveyance was to convey
neighboring land and not primarily to create an encumbrance on the land
retained.(17) Any otner conclusion would mske the restrictive covenant to
a great extent futile, since the grantor could then sell the remaining
property and extinguish the effect of such a restriction.




The Californiz District Court in Wiles v Clark(18) has followed the
approach that @ subseguent purcheser nes consiructive notiee of the
restrictions in such & situation, even though the deed cresting such
restrictions is not technically in the grantee's chain of title. In this
case tha srea had heen sundivided and 2 general plan of developmant for
the entire trsct devised so that the property would be used for exclusive
residences only. 4 map of the ares was filed indicating that a2 pgensral
plan of improvemant was being followsd, but not expressly stating the
various restrictions. The lots were all sold with reference to this map,
The original owners contracted with each other =s to what particular
restrictions would be put on the lots and made them for the benefit of
geach and every lot in the tract and of the owners thereof. oSeveral lots
were sold with thase restrictions in the deeds and recorded. later,
howaver, the originsl groniors rescinded their original agreement conceraing
the restricticns and seold lots subjzet to different restrictions and some
lots apparently without any resirictions contained in the dsed.

An action was brought by some of the ¢wners to estzbilish thelr
eguitatle ezsszant in 21l the lots in the arsz and to enjoin various land
omers {rom violatinz ihe restrictions origin=lly agreed upon. The courts
in granting the injunction and declariny the existence of the easement

tzted that the purchasers of all the lois were subject to the resirictions
vhether their desd contzine! the exprasze restristions or not. The bssis
for this the court stztes is thst the originsl ceeds conteiring the
restrictions weres on record znd therefore, subseguent purchazers of lots

in the trzet were on notice of their contents. In answer to the ergunent
that the oricinsl deoeds were not in the chain oF title of the subsedient
purchassrs tne court states:

appeilants insist, however, thst they were only boupd witik
constructive notice of those inines which were within the
pourse of tne fitls Lo the land. Whiie it is true thet thase
dafendants ¢i¢ not cdersign tiile throuph a deed containming
the reéstrictions, they did deraipgn title throvgh the same
srantors, the orincipel defendzuts herein, who thnemselves
created the conditions. The ceeds executea by their grantors
limiting their title were of record. Mere ordinary prudence
would have dictated an examination of these deeds to ascertain
if' the remeining lots were affected by them. The map of the
tract was on file, and the sales were made with reference
thereto, and it expressly indicated the existence of a
building scheme, Uncer these gircuzstences we are of cpinion
that the documentes of record constituted constructive notice
not only of the existence of the building scheme, but also
that the trzet w=s burdened with certain ezsementa,"

Tnis puts the burcden on the subsequent purchoser to examine all the
deeds which the grantors in his chein of title executed in regard to
naishboring lands in order to determine whether any cf them contained
restrictions on the land which the subsequent purchaser is purchasing.
He cannot tell from the index whether the particular lnstrument would



contain such a restriction or not and therefore, must leok at each of these
documents. If a plat system were used, these restrictions would show op
the tract which was restricted and a subseguent purchaser of that tract
could easily find this restriction. Under the grantor-grantee system,
however, it is a serious burden to discover these documents,

It ghould, of course, be remembered that in a situation like this if
there is actual notice or notice of facts and circumstances that would put
2 prudent man on guard, the purchaser must investigate. If he does not,
he will be charged with notice of that which he would have discovered by
a reasonably diligent search. The court in Miles v Clark states this very
clearly: "In addition thereto, the general appearance and character of
the tract, and the nature of the improvements thereon, ought to indicate
to one interested the presence of some character of restrictions."

If this does not show up from the possession, however, it would seem
that it is too great a burden to put on the purchaser to reguire him to
investigate all the instruments involving neighboring lands which his
grantor has executed.(15)

This chapter has developed the rule that the doctrine of constructive
notice does not generally apply te instruments not in the chain of title,
and has attempted tc show when an instrument is not in the chain of title,
although the courts are not always agreed on this point. Finally, an
attempt has been made to show the difficulty a purchaser has in determining
what interests of third parties his title will be subjeci tc and what type
of search he must make. This difficulty arises from the doctrine of con-
structive notice from factes and circumstances. It is very difficult for a
purchaser to determine what facts would lead a reasonable man tc make an
investigation and just how far he should investigate to be fully protected.
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Chapter 10: MATTERS OF WHICH RECORD IMPARTS WUTICE
(By University of Southern California)

I. INTRODUCTION

Civil Code Section 1213 provides for constructive notice from the
record. It reads as follows:

"Every conveyance of real property acknowledged or proved and certi-
fied and recorded as prescribed by law from the time it is filed
with the recorder for record is constructive notice of the contents
thereof to subsequent purchasers and mortgagees;..."

There are many cases interpreting this code section and discussing the
question of what matters a subsequent purchaser has notice of from the
record. In fact, constructive notice is emphasized by the courts very
often when it is unnecessary to discuss the problem. This will be con-
sidered now.

When an instrument creating legsl interests is executed the grantee
of any interest under that instrument is given prierity over a subsequent
purchaser, provided the instrument iz properly recorded first. It is
unnecessary to discuss constructive notice in that situation. It is suf-
ficient to state that the grantee had a common law priority which he
preserved as against subseguent purchasers by recording. The courts, how-
ever, prefer to state that the subseguent purchaser can claim no interest
since he has constructive notice from the record of the prior instrument.

When the first instrument creates an eguitable interest, however, and
the subsequent purchaser acquires the legal title there is no question of
common law priority. The subsequent purchaser in that situation will have
priority unless he has taken title with notice of the former equity.

He may have actusl notice, which would cut off his priority. He may
have constructive notice from the record of the first instrument or con-
structive notice from facts and circumstances which put him on inguiry.
It is necessary in such a situation to discuss constructive notice in
accordance with Civil Code Section 1213.

Another situation in which constructive notice from the record is
important is when a subsequent purchaser records before a prior purchaser
or the prior purchaser fails to record. For example, 0, owner of Black-
acre gives A a lease for five years on Elackacre. This lease is not
recorded. 0O then conveys to E with a statement in the deed that the
property is subject to a lease in favor of A. This deed is recorded. B
then cenveys to C, but the deed does not contain any statement of the
existence of the lease in favor of A. Civil Code Section 121k protects
C against this prior unrecorded lease if C purchased in good faith, with-
out notice, and for value. Notice will be the question invelved in this
case. The courts hold that C would be put on notice of the lease since
there was a recital of the existence thereof in a recorded instrument in
C's chain of title. The basis for this is that a subsequent purchaser is
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put on notice of the contents of the recorded instrument and rmst investi-
gate any references pertaining to unrecorded instruments, (1)

Bearing in mind that these are the only situstions in which construe-
tive notice from the record should be discussed a brief sumary of the
matters of which the record gives notice will follow.

II. KOTICE OF THE EXISTENCE AND LEGAL EFFECT OF RECORDED INSTRUMENTS IN
THE PURCHASER'S CRAIL OF TITLE

A subsecuent purchaser is put on notice of the existence of any instru-
ments in his chain of title which are recorded and which micht affect his
title to the properiy. He is in addition, charged with notice of their legal
effect against him.(2)

This would be important in a situation in which the prier recorded
instrument conveyed an equitable estate. If it conveyed a legal estate
notice would not be important since the first party would have commen law
priority which was preserved by his proper recordation.

An example of a situation in which motice would be important in this
connection is as follows:

0, owner of Zlackacre makes a contract to sell Elackacre to A who
properly records his contract. O then purports to convey legal title to
P wno also properly records. A in such 2 case cannot rely on a2 common law
priority since he had acquired merely an agggtnhlu title and P claims a
subsequent legal title. However, the record of this contract of sale
gives notice to P, a subsecuent purchaser, as a result of the terma of
Civil Code Section 1213 guoted above. P, therefore, cannct claim to be a
bona fide purchaser without notice since he has notice from the record. He
will not be given priority over A,

If A had received the legal title and recorded it would not be neces-
sary to discuss constructive notice from the record.

III. NOTICE OF RECITALS CONTAINED IN RECORDED INSTRUMENTS IN THE
PURCHASER'S CEAIN OF TITIE -

I

A purchaser of real property will be charged with notice of amy recit-
als in the instruments recorded in his chein of title. These may consist
of the following types of recitals:

1. Recitals of Legal Interests

2. Recitals of Equitable Interests

3. Recitals Referring to Unrecorded Instruments or Instruments
Outside the Purchaser's Chain of Title
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A. GECITALS O IEGAL LiTRRESIS

Hecitals in these instrumenis may consist of recitals nf lepsl inter-
ests such as easements, life estates, et cetera.(3) For example, U, owner
of Blackacre conveys the property to B with 2 statement in the deed reserv-
ing an easement for O to have a road across Blackacre. 3 then conveys to
P without any statement in the deed concerning 0's easement. P will
receive fltle subject to the easement in favor of 0 on the basis of either
of two theories: '

The first theory and the proper analysis is that 0 reserved a legal
interest in Blackacre and he is in effect a prior purchaser of that legal
interest, the easement for a reoad. A subsequent purchaser, P, would have
ne right to cut off the easement since 0 was first in time and, therefore,
iad common law priority. This priority was preserved by C when the instru-
ment giving him such an easement was first recorded.

The second theory znd the one generally followed by tne courts is that
P was put on notice of O's interest from the record and, therefore, could
not claim to be a bona fide purchaser without notice. It is5 actually unnec-
essary to discuss this cuestion of constructive notice since as discussed
fore O was first in time to acqguire the easerment and had retained his
common law prierity by recopding fivst.

B, PECITALS OF BLUITASLE INIWEESTS

Where the interest irvolved i= an ecuitable interest constructive
notice from the record is very important.(l) For example, C conveys
Blackacre to A subject to restrictions on the use of Blackacre, The
result is tiiat O has retained an equitable interest which consiste of the
right to enforce these restrictions. A conveys to P without ary mention
to F of these restrictions. The deed by which P acquires title has no
refererce to these restrictions. At common law P, & subsegquent purchaser
ef the legal estate without notice would not be subject to the equitable
irterest in C since equitable interests were cut off by & purchaser of the
legal title, who purchased in good faith, for value, and without notice of
the prior equity. However, under the Californias recording system the
recording of the deed from O to A would give notice to P of the restric-
tions in the deed from O to A. He could not, therefore, be considered a
cona fide purchaser without notice and would be subject to this prior
equity in favor of 0.

Since there is no common lew priority given to 0 in this situstion,
it is necessary to resort to the doctrine of constructive notice from the
record in order teo protect O's interest.

Exarples of legal irnterests are easerents, reversiconary interests
after termination of & lease or breach of condition.

Zxarples of equitable interests are restrictive covenants, interest
of & beneficiary under a trust, equitable servitudes.
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It is now generzlly agreed that these equitatle interests are enforce-
able against subsequent purchasers with notice. There are, however, 2 few
situstions in which the courts refuse tc enforce covenantis against subse-
guent purchasers even if they have notice.(5) The extent to wideh such
covenants, et cetera, are enforceable is not within the scope of this paper.
The main purpose of this discussion is tc emphasize what recitals in instru-
ments in a purchaser's chain of title he will be considered t¢ have notice
of from the record.

C. SHECITALS REFERRING TO UNEECORDED INSTRUMENTS CR INSTRUMENTS
OUTSILE THE PURCHASER'S CHAIN Of TITLE

Wonen an instrument is unrecorded it is void as against subsecuent bona
fide purchasers or mortgagees who properly record their instruments. Fro=-
vision for this result is made in Civil Code Section 121L. In order to
claim the benefits of this code section, the subseguent purchaser misi prove
that he had no notice of the unrecorded instrument at the time he made his
purchase. This means no actual notice and no notice from facts and circum-
stances putting him on inguiry.

When there are recitals in recorded instruments in this purchaser's
chain of title which refer to instruments which have not Leen recorded, the
purchaser is required to make a reascnable investigation to discover the
unrecorded instrument referred to.(6) For example, O, owner of Elackacre
grante an easement to A for a rcad across Elackacre. This instrument is
not recorded. O later conveys Blackacre to B subject to the easement in
favor of A. This easement is expressly referred to in B's deed which is
properly recorded. 2 later conveys to P who takes title subject to all
recorded interests. It is his duty to search the recorc and find what
interests are outstanding against the property he is purchasing. He will
discover, through such a search, the reference in P's deed to ihe easerent
in favor of A. It is then his duty to investigate tc the exient that a
reasonable man would and try to discover the terms of the unrecorded
instrument giving A an easement. If he fails to make & reasonzble investi-
gation he will be charged with notice of the ceontents of that unrecorded
instrument if it could have been discovered by a reasonable investigation.
This will prevent him from claiming as a bona fide purchaser without notice
and, therefore, he cannot claim protection under Civil Code Section 121L
against this prior unrecorded instrument. If, however, the instrument
could not have been discovered by & reasonable investigation he will not be
charged with notice of it. 1If he has no notice from other facts and cir-
cumstances he will be permitted to claim as a bone fide purchaser without
notice arnd, therefore, not subject to this easement in favor of A. The
burden of discovering the instrument is on the subsequent purchaser. He
rmist decide what a reasonable investigation consists of. It i= a diffienit
decision to make. It is unfortunate whenever a purchaser is put on notice
of instruments not on the record. It is in viclatipn of the enirit of the
Recording Act whicn is to make the record z true reflection of the state of
the title. It fails to do this in several resrects as is oointed out in
Chapter 2 of Part IV.



4s siated above, a purchaser will be charged 17ith notice of an unre-
corded instrument referred to in 2 recorded instrment it he fails to make
a reasonable investiration to discover the instrument referred to, Tnere
is case suthority limiting the notice in sueh 2 situnation to nctice of
provisions which would generally be found in that type of instrument.(7)
For example, if the unrecorded instrument referred to in a recorded instru-
ment were a lease, the purchaser who fails to imvestigate is charged with
notice of the ordinary terms of that lease, such as a covenant to repair,
or give an extension or renewal. He would not be put on notice of an
umsual provision, such as & covenant to purchase all the milk required
by the lessor from the lessee.

A subseguent purchaser is penerally not charged with notice of matters
contained in instruments outside the chain of title. An exceplion is made
in the following situation:

0 is the owner of lots #1 and #2. He conveys lot #2 to A by recorded
deed. In this deed are various restrictions which 0 and A have agreed to
arnd which are made by both parties. For example, both agreed in this deed
not to build structures over two stories high. O agrees not to build such
puildings on lot #1 and A agrees to refrain from building such buildings
on lot #2. These are therefore, mutually enforceable restrictive covenants.
C later conveys lot #1 to X who claims that he is not subject to the restric-
tions on this lot. The Califcrnia courts have held that the deed conveying
lot #2 to A is not in X's chain of title, but nevertheless X will take sub=-
ject to the restrictions.(8) This requires X to search the records for amy
conveyance by O of neighboring pieces of property in which C agreed to amy
restrictions on lot #1 retained by him. This matter was discussed in
Chapter 9.

A second situation in which a purchaser may be charged with notice of
matters in a recorded instrument ocutside hie chain of title occcurs in the
following case:

A recital is contaired in & deed in the purchaser's chain of title
incorporating provisions in an instrument which is recorded but outside the
purchaser's chain of title. For example, 0, owner of lots #1 and #2 conveys
lot #1 to Py by & deed containing certain restrictions on the use of this
lot but with no statement of restrictions on lot #2 retained by 0. This
deed is properly recorded. Subsequently, O conveys lot #2 to P» and states
in the deed, which is properly recorded, that this lot is subject to the
same restrictions as those contained in the recorded deed from O to Py,

This reference puts Py on notice of the restrictions in the deed from O to
P, covering lot #l and makes lot #2 subject to the same restrictions. This
in effect puts P, on notice of provisions in an instrument which is outside
his chaln of title. If P> then conveys to P3 without any mention of restric-
tions, P, will have notice of the contents of the instrumenis in his chain
of titleT He will be charged with notice of the reference involving restrie-
tions in the deed from Py t0 P; and must investigate to determine the
restrictions against this party. This requires him to look at the original’
instrument from O to Py which set up the restrictions. If he fails to
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investiyzate as a reasonaile nan he will be charged with notice of the
resirictions and their applicability to nis lot. He is;, in effect, charged
with notice of tie coments of an instrument ocutside his cnain of title.(9)

In any situation involving recitals in a recorded instrument the
recital mst be clear and definite., If the recital is too vague and uncer-

tain a subsequent purchaser will nolt be charged wilh notice of the recital.
(10)
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Chapter 11: EFFECT OF FAILURE 10 RECORD
{fy University of Soutnern California)

I. INTRODUCTION

The common law rule governing priority was that the party whose instrument
was executed first in time was given priority over any instruments executed sub-
sequently. This rule applied as between two instruments transferring or creat-
ing legal interests in real property and also as between two instruments trans-
ferring or creating equitable interests in real property. If, however, the
first instrument transferred merely an equitable interest, a subsequent purchaser
of the legal title was given priority, provided he purchased in good faith, for
value and without notice of the prior equitable interest.

Tne California statute follows the common law rule of first in time but adds
an additionsl reguirement. The first purchaser will have priority provided he re-
cords his instrument before s subseguent purchaser records his instrument. If
he fails to record he may lose his priority. The California doctrine, therefors,
gives priority to the first in time, provided he meets the statutory requirements
of purchase in good faith, for value, and without notice of prior instruments and
records first.

If the purchasers have both acquired legal or eguitable interests the basis
for priority is that the first in time has common law priority and by recording
has protected it. If the first instrument involves an equitable interest and the
second a legal interest the first purchaser, provided he records first, is pro-
tected on the theory that by recording he has given notice to the purchaser of the
legal title. The purchaser of the legal title will not be able to claim priority
as he would have at common law. It is necessary to base the decision on this
theory since the first purchaser in that situation has no common law priority to
be protected by recording.

If the purchaser who is first in time fails to record first he may lose his
priority. ©Civil Code Section 121i provides as follows:

"Every conveyance of real property, other than a lease for a term not
exceeding one year, is void as against any subsequent purchaser or
mortgagee of the same property, or any part thereof, in good faith and
for a valuable consideration, whose conveyance is first duly recorded,
and as against any judgment affecting the title, unless such conveyance
shall have been duly recorded prior to the record of notice of action."

If the subsequent purchaser records first and meets the requirements of Civil
Code Section 121l he will be given priority over the pricr unrecorded conveyance.
The subsequent purchaser must prove he purchased in good faith, for wvalue, and
without notice of the prior unrecorded conveyance. Here is the second situatisn
in which constructive notice is important. The subseguent purchaser must prove
he had nc actual notice and no constructive notice in order to be piven priority
over the first purchaser who failed to record. The problems connected with
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notice will be discussed below.

The purpose of this chapter is to determine what persons may asgsert the
invalidity of a prior convevance when such converance is unrecorded. These
persons must be subsecuent purchasers or mortgarees, who claim under an "instru-
ment” authorized by the general recording statute, and who purchase in good
faith, for value, and without nolice of the prior unrecorded convevance, and
who record first. There is a special provision for certain judzment crediters.
See Section VIII infra. The various elsments which a party claiming protection
under Civil Code Section 121!| must prove will be discussed below.

II. CLATHANT MUST BE A SUSSEQUENT PUNCHASER OR HORTIAGEE

Civil Corde Section 121l limits protection to subsenuent purchazers or mort-
gagees. Prior purchasers who record are protected eitner because they have main-
tained their cormon law priority or because recording of their instruments has
given notice to subsequent purchasers under Civil Code Section 1213, Therefore,
Civil Code Section 121l is designsd for the benefit of subsejuent purchasers who
claim priority over prior unrecorded instrumnents. In addition, it protects
these subsequent purchasers against other subsequent purchasers whe record after
they do.

For example, 0, owner of Elackacre, convers to A, who fails ito record., O
then conveys te B who records meeting all reauirements of Civil Code Sectizsn
121L. O then conveys the same properiy to 0, who records properly without
notice of the prior conveyances. A is a prior purchassr who has falled to re-
cord. B is a subsequent purchaser who is protected against A by virtue of
Civil Code Section 121k, since he is the first subsequent purchaser to record.
By the same token he is protected against C, another subsequent purchaser. This
code section gives priority te the subsequent purchaser who first records pro-
perly provided he meets the requirements of purchase in good faith, for value,
and without notice. That would be B in this case. Therefore, B is protectied
against a prior unrecorded conveyance and against a subsequent purchaser who re-
corded after B recorded.

It is important to note that protection is expressly civen to subsequent
purchasers and mortgagees. It has been held that the grantees of a quit claim
deed is considered a purchaser.(l) Therefore, the grantee under such a deed
will be given priority over a prior unrecorded grant deed.

Subsequent creditors are not given protection under Civil Code Section 121k,
The result is that the grantee under a prior unrecorded conveyance is given
priority over a subsequent attachment or judgment creditor. Such creditor may
not assert the invalidity of a prior unrecorded conveyance.(2)

However, a judgment creditor purchasing at his own sale is a purchaser and
can invoke the protection of Civil Code Section 121l if he meets the other re-
quirements of that code section.(3)

The subsequent purchaser may be the purchaser of an equitable title as well
as the purchaser of a legal title in order to obtain protection under Civil Code
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Section 121L.(L) For example, 0, owner of Blackacre gives A a trust desd on
the property. This is not recorded, O then contraicts with B vc sell Black-
acre to him, This contract of sale is properly recorded., B has acguired an
equitable title under this contract of sales and will have priocrity over 4,
provided he meets the other rejuirements of the above code section.

In addition to subsequent purchasers the statute is expressly for the
benefit of subseauent mortgagees. This means that a subsequent bona fide
mortgagee who records first will be protected against a prior unrecorded con-

veyance.(5)

11I. CLAIMANT #UST BASE HIS CLAIM ON AN MIHSTRUMENI™ AUTHORIZED B THE
GERCR.L ReJURDING STATUIE

Wnat may cualify as an "instrument! under the general recording statute
was discussed in Chapter 2. It will not be necessary to discuss that problem
at tnis peint. It is impertant to note that a person who claims priority un-
der Civil Code Section 121l must claim under such an "instrument". This means
he mist be a8 grantee under a deed, a lessee, a2 mortgagee, et cetera.

An attachment is not an "instrument" and, therefore, a subsequent party
cleiminz rightes against the property under an attachment will not receive
priority over a prior unrecorded instrument.(6) This question could be dealt
with merely by holding that a party claiming under an attachment is not a pur-
chaser but merely a creditor and is, therefore, excluded from the terms of
Civil Code Seotion 1211,

A judgment is not an "instrument" authorized by the general recording
statute and, therefore, a subsegquent party claiming under a judgment will be
refused priority over a prior unrecorded instrument.(7) This question alse
could be dismissed by holding that suech a party i= a creditor and a crediter
is not protected by the terms of Civil Code Section 121hL, There is a special
provision regarding a judgment invelving the real property in question. This
will be discussed below. The present discussion is limited to other judgments,

However, a judzmeni creditor whe purchases at his own sale has been held
tc be a bona fide purchaser and entitled to protection.(B)

A sheriff's certificate of sale has been held to be an "instrument" en-
titled to recordation under the general recording statute. Therefore, a pur-
chaser who receives such a certificate is protected under Civil Code Section
121l against prior unrecorded instruments.(9)

IV. THE CLIAIMANT MUST PURCHASE IN GOOD FAITH

The element of purchase in good faith requires that the purchaser have no
notice of facts which would put a reasonable man on inguiry. For example, if
the property is purchased at a price which is grossly inadequate this would be
a circumstance that would cause a reasonable man to suspect a defect in the
title to the property. Failure to make a reascnable investigation under such
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circumstances would mean that the purchaser had nol purchased in good faith,
He should investigate to determine whether there had been a prior conveyance
that had not been recorded. If no investigation is made the purchaser is cen-
sidered to have notice of amy matters he would have discovered by a reasonable
investigation and may lose his standing as a bona fide purchaser.

The element of good faith is inseparably connected with the problem of
constructive notice from facts and circumstances and will therefore, be dis-
cussed further in the section below on NOTICE.

V. THE CLATMANT MUST PURCHASE FOR VALUE

The requirement of value is closely connected with that of good faith.
The consideration for the sale of the property may be in money or its equiva-
lent, For example, it may be the forbearance, suspension or surrender of a
legal right to process for the enforcement of the collection of the debt.(10)
The process of attachment i= an example. <t has bzen held many times that
the cancellation of a pre-existing debt will be sufficient consideration.(11)

The court does not generally look into the adeguacy of the consideration
given. A small consideration may support the transfer of valuable interestis
in property.(12) However, as stated above, if the consideration is grossly
insdequate this will be a circumstance bearing on the gquestion of the pgood
faith of the purchaser. For example, in Rabbit v Atkinson,(13) property worth
$35,000 was given in satisfaction of a judgment for GibL, k. The court stated
in this case:

"While mere inadequacy of consideration may not be sufficient to
deprive one of his position as a purchaser for value, an offer by
a vendor to sell for a grossly inadequate price is a circumstance
which should place the purchaser on his guard and may be such as
to require that he make a reasonable inquiry as to the title of
the vendor not disclosed by the records."

A mere nominal eonsideratien ha= been held to be insuffieient. The court
in Beach v Faust{ll) states:

"The recording laws were not enacted to protect those whose ignor-
ance of the title is deliberate and intentional, nor does a mere
nominal consideration satisfy the requirement that a valuable con-
sideration must be paid. Their purpose is to protect theose who
honestly believe they are acquiring a good title, and who invest
some substantial sum in reliance on that belief."

If the purchaser fails to prove he has paid value for the conveyance he
will not be given priority over a prior purchaser who failed to record pro-
perly.(15) It should be emphasized at this point that a subsequent purchaser
has the burden of proving his purchase in good faith, for value, and without
notice.(16) If he fails to sustain this burden he will not be given protec-
tion under Civil Code Section 121L.
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VI. THE CLATHANT MUST PURCHASE WITHUUT NOTICE, EITHZR ACTUAL OR CUNSTRIUCIIVE

There are two types of notice generally referred to in the California ce-
cisions., These are actual notice and constructive notice.(17)

A. ACTUAL NOTICE:

Actual notice means that a purchaser has actually seen the particular un-
recorded instrument involved in the case. For example, 0 leases Blackacre to
A for five years by a lease which is unrecorded. ( then conveys Flackacre W
B by recorded deed. O tells B that he has given a lease to A and shows the
lease to B. B then has actual notice of the lease to A and iakes subject to
ite terms.(18)

If the lease were not actually shown to B but he was aware that such a
lease was in existence he would be put on inguiry as to the terms of the lease,
(12) He would be reguired to make 2 reasonable investigation to discover ine
terms and conditions of such lease. If he fails to make such investigation he
will be held to have constructive notice of what he would have discovered by a
reasonable investigation.

If the apgent of the purchaser has actual knowledge of the terms of the
prior unrecorded lease, this knowledce is imputed bto the purchaser, whe is
charzed with notice of the terms and i=s subject to them.{20)

If the unrecorded instrument which the purchaser has actual nctice of re-
fers to other instruments the purchaser is put on inquiry as to the contents
of the instruments referred to.(21) For example,. 0, owner of Blackacre, grants
to A by an instrument in writing an easement tc have a road over Elackacre. 0
subsequently conveys the property to B with an express recital in the deed mak-
ing the conveyance subject to A's easement. Neither of these instruments are
recorded, O then purports to give C the easement which he had formerly given
to A. C has actual notice of the deed from O to E but no actual notice of the
instrument from 0 to A granting this easement. C is, however, put on inquiry
from the recital in B's deed and is required to investigate and discover the ex=
tent of A's interest. If he fails to make a reasonable investigation he will be
charged with notice of the terms of the instrument referred to in B's deed if it
could have been found by a reasonable investigation.

The court in the case of Basch v Tidewster Etc. Co.(22) has extended this
doctrine to its limit. In this case the purchaser had actual notice of an un-
recorded lease. The court held this put the purchaser on inguiry as to the ex-
istence of any supplemental agreement modifying the terms of the lease even
though suech agreement was unrecorded, was not referred to in the lease and of
wnich the purchaser had no actual notice. This puts a purchaser under a duty to
investigate to discover instruments which might possibly affect an instrument of
which he has notice. This seems to be an extreme interpretation and will prob-
ably not be followed by the courts in the future.(23) The decision could be
justified if there were certain circumstances present which would give the pur-
chaser reason t¢ suspect the existence of such an instrument. Ctherwise, it is
;n undue burden put on a purchaser and seems to viglate the spirit of the recerd-

ng act.
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Wnen an instrumsnt is not a proper instrument to record becaase defect-
ively acknowledsed, unacknowledged, or umauthorized, a subseguent purchaser Is
not bound by its terms even if it is accepted for record. The instrunent is
considered the same as if unrecorded. A subsenuent bona fide purchaser would
be protected against it by Civil Code Section 121l unless he had actual notice
af this instrument. If he had actual notice he would be subject to provisions
in the instrument.(2l)

In all ecases involvinz notlee the subsequent purchaser has the burden of
proving that he had no notiece, sither actual or constructive at the time he
made his purchase.(25) This involves proof that a reasonable investization was
made to discover documents and data relavant to the state of the title the pur-
chaser is receiving, when such investigzation is necessary.(26)

B. CONSTRUCIIVE NUTICE

The second type of notice is constructive notice. The effect of construc-
tive notice is tc charge = purchaser with notise of certain natters when he does
not have actual notice of those matters., Constructive notice may be the result
of recording, it may be the result of possession or it may be the result of
facts and circumstances which put a reasonable man on ingquiry. If a subsequent
parchaser has constructive notice from any of these factors he cannot be con-
sidered & bona fide purchaser and will not be given priority over prior unrecor-
ded instruments.

If the first instrument is recorded and conveys a legal estate the problem
of notice is net present. If the first conveyance involves an equitable in-
terest and the subsequent purchaser receives the legal title and records the
problem of notice is present. Of course, when a prior instrument is not re-
corded the problem of notice i= of paramount importance.

The situations in which a subsequent purchaser is charged with notice will
be discussed below.

1. CUNSTRUCTIVE NOTICE FROM THE RECCORD

When an instrument is properly recorded the record operates as constructive
notice to subsequent purchasers in that chain of title. This is considered a
conclusive presumption of notice which canmot be rebutted.(27)

The problem of what matters a subsequent purchaser has notice of from the

recoerd has been discussed in Chapter 10, It will not be necessary to into
that problem at this time. . s

1t should be noted, however, that a subsequent purchaser may be chargzed
:3:h nnti:a of an unrecorded instrument because it is referred to in a recorded

2. CONSTRUCIIVE MOTICE FROM PUSSESSION

A subsequent purchaser is required to make & reasonabls investization to
determine what interests a party in possession of the property he is purchasing
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elaims, Failure to make sucn an irvestisation "uts ihe subseguen “ASET
on notice of any facts he would have acquired by such investizatic., -=) Tnis
can be illustrated as follows: O, owner of tlackacre, conveys tnis properiy
to X, who fails to record his deed. X, however, takes possession and remains
in actusl, exclusive possession and makes improvements on the property. While
X is in possession 0 purports to convey Blackacre to ¥ who records his deed.
£, however, fails to make any imquiry concerning the interest which A might
have in the property. Failure to make such inguiry puts him on constructive
notize of the instrument from O to X which he could have discovered by ques-
tionins K, the party in possession.(29)

If the party is in possession under an unrecorded lease a subsequent pur-
chasar must investicate 1o discover the interest of this perscn. For example,
4 leases tlackacre to B for five years but the lease is unrecorded., A later
conveys the property to P who fails to investigate and discover anyone in pos-
session. A will be put on notice of E's interest under the lease since a
reasonable amoun® of guestioning would have resulted in the discovery of the
existence of the lease. P, therefore, iakes subject to B's interest under the
lease.l30)

Possession of a tenant will alse put a subsequent purchaser on inguiry as
to the interest of the landleri. For example, O, owner of Blackacre, conveys
it to A, who fails to record the deed, A then gives X a lease for years which
is also not recorded., U later purports to convey the property to 7, who is not
aware of A and L's claims, ne is put on innuiry, however, by L's pessession
and must investlicate to discover wnet interestc both A a2nd X have, If he fails
to investigate he will be charged with notice of the fact that 4 is a lessee
and that A is the owner under an unrecorded instrument. He will take subject
to these instruments.(1)

If a reasonatle investigation had been made and the subsequent purchaser
wers unable to discover the interest of the landlord in this case the subse-
gusnt purchaser would not be subjected to any interest the landlord might have
under the unrecorded instrument.(2) The California cases have not determined
wnat a reascnable investization would be under these circumstances.

The party in possession may have an equitable interest in the property as
well ags a legal interest. If the legal title is subsequently purchased the
purchaser will be reguired to investigate the interest of the party in pos-
session, If he fails to do so he will be charged with notice of the prior
equitable interest of the party in possession. For example, 0, owner of Black-
acre contracts to sell the property to A who fails to record the contract but
takes possession of the premises. O then conveys legal title to B who is un-
aware of the former contract with A. 5 is put on inquiry as to A's interest
by A's possession, and D will take subject to this contract of sale if it would
have been discovered by a reasonable investigation.(3)

Wnen the grantor remains in possession after he has conveyed the property
a subseguent purchaser is put on inguiry to discover the interest the grantor
may have retained. For examzle, O, owner of Blackacre conveys by recorded deed



to B, A remains in poszeéssion. B then reconveys the property to . 3y an
unrecorded instrument while A is still in possession. A subseque: 32u
chaser from B is put on notice of the possibility of a deed back fron
fact of A's continued possession.(4)

This situation is likely to arise when the grantor has been defraunded
or when there is no censideration paid for the conveyance. This can be ill-
ustrated as follows: 4, ownsr of Blackaere is persuaded to give B a deed to
the property. This was accomplished by fraud on E's part. The deesd i= pro-
perly recorded and B conveys to C, a bona fide purchaser. A subsequently
attempts to quiet his title zzainst O. A has in effect a prior equity wiiich
consists of a right to res¢ind the contract he made with B and recover his
property. 0O, a subsequent purchaser of the legal title receives a title
which is clear of this prior eguity unless he had notice of the eguity in A.
The courts hold that the continued possession of A pufs C on inguiry and he
smist investigate the right which .\ 1as., Failure to investigate charges C
with notice of the prior eguity. ‘herefore, C will not take free of A's
right of rescission since he camnnot claim as a bona fide purchaser.(5)

There should, of course, be evidence that the possession of the grantor
continued over a period of time.($) If the conveyance were made and the gran-
tor merely remained in possession for a few days it would not seenm reasonable
to charge a subsequent purchaser of the property with notice from that posses-
sion., It wuld seer reasonsbls for the purchaser in such a situation to con-
¢lude that the grantor was merely staying long encuzh to settle his affairs
preparatory to noving.

There are two further matters of importance in comnection with this sub-
ject. They are the nature of the possession and the extent of the inguiry
that must be made.

The possession must be open, notorious, exclusive, and visible., It must
not be consistent with the record and must be of such a character that would
put a prudent man on inquiry. It must indicate that somecne other than the
person who appears by the record to be the owner has rights in the property.(7)

There is some discussion in the cases as to the mature of the actual occu-
pancy that is necessary. For example, erection of improvements by one not the
record owner will be an indication to a subsequent purchaser that an adverse
possessor is in possession.(8) If the area is used for grazing purposes,
pasturage, et cetera, that is sufficient to put a subseguent purchaser on in-
quiry. Some authorities have required the area tc be fenced in by the adverse
possessor, but the modern approach seems to be away from that requirement. (%)

There mist be something to indicate to the subsequent purchaser that one
not the record owner is in possession. For example, if a large tract is partly
cultivated and later an adverse possessor enters and cultivates the rest in the




same manner there would not be a possession that would put = subsejuent
rurehaser on inguiry. A reasonacle man would conclude thatl the lrue owner
had merely continued to culiivate tne rest of nis tract. The possession

must indicate that it is by en= not the record owner.(10)

This leads to 2 discussion of the requirement that the possession must
not be consistent with the record. If it is consistent a subsequent pur-
chaser is not put on motice of any claims adverse to that of the record
owner.(11} To illustrate, let us take the followin: situatlon:

A and b are tenants in common of lot A according to the record, A con-
veys his interest to 5 by an unrecorded deed which gives the eniire title o
A. A then remains in exclusive possession of the entire lot. Subsequently,
B purports to convey his undivided share to <. U is not put on notice cf
B's convevance to A because of A's sole possession. The reason fcr this is
thet 2 tenant in common has a rizht to exclusive possessicn, and ity would
he consistent with an intereet gs & tenant in common.(12)

In addition, tue possession of the adverse claimant musi be sxclusive
of the record owner. If the purchaser acquires title from the record
owner wno is in possession he is not put on inquiry by the fact that one not
the record owner is also in possession. The purchaser nsed not invesiigale
to fing out wnether the person sharing the posSession has an interest under
an unrecorded instrument.(13) This rule has not been dizcussed %o any
creat extent in the Califormia cases but will undoubtedly be subjected 2o
some exceptions.

The final gquesticn to be discussed is that of the extent of the inquiry
which the purchaser must make. The courts gensrally require a reasonable
investigation to be made and due diligence must be used 1o discover the
true state of the title.(1ll) If the subsequent purchaser questions the per-
son in possessicn but receives & false reply he Is excused from making fur-
ther inguiry unless the answer would lead a reasonable man to suspect its
veracity.(15)

There is no excuse for failure to investigate merely because it is
difficult for the subsequent purchaser to visit and examine the land. He
must hire another to »xamine it for him under those conditions.(16)

If the person in possession is away on vacation the subseguent pur-
chaser is still required to make an investigation to discover whether the
property is occupied and by whom.{1l7)

It shoulé be noted before leaving this chapter that possession pute a
subsequent purchaser on inguiry to discover unrecorded instrurents and also
wuis him op notice of claims based seolely on adverse possession without a
¢laim under en instrument.(18)



1. COLETRICTIVE NOTICE POk FACTS B CLEOTMSTAICES OFETa "THAL

Civil Code Section 1% provides that "every person who hsi sesysl
notice of eircumstances sufficient to put 2 prudent man upor inguiry as
to a perticular fact, hes constructive notice of the fzct itself in 21l
¢ases in which, by prosscuting such inguiry, he might have learned such
fact."

Tnis means thet if the subseaguent purchaser hears or reeds # state-
ment concerning the title to the property he is puwrchasing whieh woulld
DUt & reasonaule man on puard he must investigsie to determine the actual
interests of persane oither than the record owner in the pronerty, The
stztement must be sore than mere rumor or gossip bul may be made by the
Eecorﬂ owner or & stranger to the title who has reason to wnow the fzctu.

1%)

& eireumstence putiing a purchaser on inguiry is the fact that 2
vendor is willing 1o sell the property at a figure gres:ily disproportiorn-
ate to its true velue.(20)

then a reasonable investigetion is made and no adverse claing lhave
been discovered, the surchaser ies not charged with notice ol gl=i=s not
on the record which may astually bs irn exisience.

A protles ic présented when the subssquent purchzser has 1o notice
at the tine he purchases the property and peys part of the considerstion,
but receives noiice before he vzys the balance of the considiersiion. In
such 2 situztion the court holds the purchaser is g bona [ide nurchsser
to the extent of the payments msde before he receives notite. He will
?e protected ageinst the prior unrecorded interest to that extent only,

21)

If the purchaser has no notice ai the time of the purchase and pzy-
ment o the entire considersiion he should be protected gpsinst the
prior unrecorded conveyance even if he acquires notice before he records.
In other words, in Csliformis a purchaser must be a bona fide purchaser
at the time of purchase, but not necessarily at the time of recording.(22)

VII. THE CLATMANT “UST RECOHD HIS IRSTRUIENT PROPERLY

The final requirement of Civil Code Section 121l is that of recording.
The subseguent purchaser who claims protection against a prior unrecorded
instrument must prove that he recorded his instrument before any other sub-
sequent purchasers. This reguires prover recordation with the proper ac-
knowledmment snd without error in the recording process,.({23)
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The subssquent purchaser whno claims protection azainst an instrument
execited prior te his but recorded subsequently must Prove that he recorded
hig instrument first in point of time and in a proper mamner. =e will then
be given priority over the instrument execuated prior butl recordsd sudse-
quent to the recording of his instrument. He muat of course prove purchass
in good faith, for value, and without notice.(2h’

If the subseguent bona fide purchaser has no notice ¢f a prior unre-
corded insirument his fransferee will prevail even if he has notice of
that instrument. The basis for this is that a bona fide purchaser may
clothe his transferee with a good title regardless of waether the trans-
feree had notice. If the transferee records properly belore the grantee
under the unreccerded instrument he will be given priority.

VIII. Ewlidl |._.., JUDG-ENT CREDITOR To ASSERT IX ET DY 0? IOk UNRESORZED
ﬂf’

TOITTEYALCE wirit JUD@ER: AFP=CIS Tiiln ic TAE FROPZATY

Civil Code 3ection 121l; states "Ivery conveyance of real properir,
other than a lease for a term not exseeding one year, is volc...as sgai~ "t
any Jjudzment affecting tne title, unless such conveyance shall have bee
daly recorded 1.1'1{:*' 1o tne record of motice of action." This carn be il.:s-
trated as “cllows:

A conveys ;r:rarvt owned by him t . ¢, ¢laiming title %0 tne prop-
erty Ty reason ¢f & prior efuity, brimgs an actiocn o quleL title in him-
seif, If § files a lis pendens befeore b records his deed, C will be pro-
tected against this conveyance to £ if C is awarded the judzmeni quieting
his title. IZ, Pctever, 2 records his deed before C filss the lis pendens
B will prevail. iHis conveyance will not be declared void. Tnis provision
and the excentisn thereto were discussed in detail in Chapler 2. The most
important limitation ceccurs wien the judsment credivor has actual notice of
the prior unrecorded conveyance at the time he files nis lis pendens, In
that situation he is not protected againsi the graniee under the prior un-
recorded conveyance.’.25) The subsequent purchaser must make this grantee
a party to the action when he knows of the conveyance at the time of filing
tae lis pendens.{(26)

IX. QGONCLUSION

This chapter has siressed the effect of failure to record an instru-
ment. It has developed the qualifications of the parties who may assert
the invalidity of an unrecorded instrument under Zivil Code Section 1214,
This concludes the analysis of the statutes and courl decisions relating
to the California recording statute. Chapter 2 of Fart IV will summarize
the defects that exist in the rﬁcordiqg systen inat prevent it from
achieving the purpese of notifying prospeciive purchasers of cutstanding
interests in the property they are considering purchaszinc.
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Chapter 12: TITLE THEURANCE

(A1l of this chapter is taken from an article prepared by ¥r, lawrence
L. Otis of the Title Insurance and Trust Compeny of Los Anpeles, Culifor-
nia. It is so complete and gives such a lucid descripticn of the histeory
of title insurance and of its characteristics and the procedures invelved
that to have condensed the article would have destroyed its value.)

A. DEVELOPLENT UF TITLZ ASSURANCE KETHULS

In a small and close-knit community, where land holdinpgs are personzl
and not precisely delinested, actusl pcsssssion by the fapily, psssec on
from generation to generation, constitutes the highest precf of ownership,
and will seldom be disputed. As the community grows, holdinrs are diviged
and contracted; strangers, with no background of lonyg and continucus occu-
pancy, wecome owners; exact boundsries become Ipportant; and values riss,
The orly aure support for the owner bacomes a paper title throuwh which he
can trace his right to the property in an unbroken chain of comveyances
from the govermment, the originel source of all titlas,

The danger, &s time goes on, that important pepers--vital "links" in
this "chain" of paper title-——will be lost, destroyed or simulated, coupled
with the bulk of the zcemmulation if all must be preserved over a long
period, impel the establishment of a public repository for them, where
they--or authentic copies—may be preserved and examined,

The solution adopted in the early days of the United States was the
installation in each comourity--now, commonly, in each county——of a re-
corder's office, where such documents could be deposited, either perma-
nently or long encugh for the recorder to index and make copiss of them,
Preservation of originsls, after copies were made, thereafter bscome of

minor importamce,

For & time this repository constituted a sufficisni supplement to the
known fact of occupancy. 4 person dealing with one recognized by his fel-
lows as the owner, and having a good record chain of title, wsually could
safely rely upon such title. And, as time went on, less and less reliance
came to be placed upon the fact of known possession and more and more upon
the record title. True, the rights of anyone in actuzl possession must be
recognized—thzt is always necessary—but the growth of deslings in land
a2s in & sense a commodity, an investment, the repeated subdivision and re-
subdivision into progressively smaller holdings, the rapidity with which
holdings change hands, and the more intensive improvsment of such hold-
ings, creating new and higher values, all contribute in time to the necas-
sity of relying primarily upon a good record title,

At the sams time, the multiplication of the nurber of documsnts af-
fecting a particular parcel and their distribution among various offices
made it inereasingly difficult for people themselvess to search ihs records
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o Lhe ertinent infomation and s0 tiey enlisted the hale of man who bee
ei=lize iv sunh seatchin . from helping to Timl 198 vinords o=
he mroperty, thuse man scon developed the ousiness of furnishing
sunrmeries or "abstracts® of che pertinent documents, of bringing the essen-
tiul information Lo the customsr rather than simply of poinuing out wnare
it conln be found,

I course of time, still further develomments took place. TFirst, it
w5 obszrvad thaty up to a cartain dafe, the chain of title to mumsrous
mireels in tle same arez might be identiczl: only sinze the last rssubdi-
vizion thereof would the instruments affectin: the particular mreel differ
from its nei hbors. It was, tharefore; both igportant and ¥=luable to a
sgarcher of titles, now lnown as an "=bstraster’, theil he preserva all his
previons "abstracts", sinss from them be cotld, in many teses, Tix 2 date
behind which he nead not retrace his search: needin: only to copy hls rrev-
jous work dovn to the point whern common owmership of both perecsls (the
marcs]l previcusly sbstracted and the na:rby mrezl under search) terminat-
s, and than rommlete his sszrch of the lutter percel from thet date,

Sacond; it w2s lo “tecal that this savini: of time and energy would be
aumented iT the shstrastsr had access to the abstracts of his compeers in
the busminess; but each gusrded his o#n sbstrzs-ts s5 his incipel stock in
trade, and conld only mermit their use by others =t & price, ne solition
wag, of copmre, for abstracters witli comtarable stocks of completed 5
stracts to pusl these reswvirces =nd form an sbalrset AOmDAN.

Third, it ultimstely becsme apperent thut the manner in whieh title
papars were recorded--pein- copied intc books {rom day o dsy, under var-
ious titles--dieds, murt 2res, homssteads, etc,—wasu ostly factor, both
in time and monev, 1o their businesz. It wWiLs necessary to ssarch every
index from start to fin‘sh ("from becinning to date" is the trade term) in
order 1o obtain the references to the nscesssry instruments, and then huant
out the various books from which to make their abstracts, In short, thess
instruments were not indexed according to the property affected sc that 2
ssarph of 2 "lot book would jive the remuired information. The really
brilliant idea-—the wery foundation of modern examination of titles—was
the development of lot bocks in the offices of the abstract companies where-
in references to all recorded documents were rearranged according to the
troperty affected for ready referance to all instruments relating specifi-
cally to a given parcel of property; at the same time reclassifying matters
affecting the persons of the owners rather than a perticular rarcel of
property in another szt of books, alphabsticnlly arran ed, so thai the exam-
ination of tha lot books could be sup lemented by a search for such maiiers
as judgments, banloupiciss, probutes, powers of sttorney, property seitle-
ments, etc,, liavine 3 bearinz upon the title althouvh not expressly relzting
tc it. The latzer se%t of books become known &s the eneral Index—the
13.1." to the initisted,

Fourth, with the growih in populstion and the creation of aciitdonal
offices for the rreservation of essentizl data, 2.:2., %ax offices, cfficss
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of clerks of the various federal, state, and local courts, etc., ths time
consumed in travelin: to and from all these offices, examining the perti-
nent records and abstracting (summarizing) their contents made the mainten-—
ance of an integrated title plant a practical necessity, Such & glant com-
rrised--in addition to the collection of all past work in the form of ab-
stracts—lot books and the genmeral index kept up to date, maps both official
and unofficial, and a collection of short summaries (sometimes called daily
slips) of the instruments of record, so that the instruments not only could
be identified but their general nature ascertained without resort to¢ tha
records themselves., The excellence of any such title plant, cover and above
its accuracy and completeness in reflecting the records, is the extent to
which these daily slips cover the information which otherwise must be
gleanad from an inspection of the oricinal instruments or the recorded cop-
ias,

All this, however, still related only 1o the compilation of the "chain
of title", it did not involve the construction, interpretation, or legzl
significance of the various items or instruments comprisins such chain.
That was the work of the lawyer. OUnly a lawysr vorsed in the dntricacies
of land law and of the laws governing related subjects——corporation law,
probate law, bankruptecy law, divorce law; in short, a host of laws, civil
and eriminal, having a bearing upon the capzcity of the partiss to the
transactions forming the basis of the title—could suthoritatively construe
the instruments in the chain snd rezch & conclusion or "opinion" as to the
current condition of the title, Kot every lawyer was qualified by tempera-
mant, training or experience to examine zbstrects end formulate 2 reliabls
opinion of the title, =zDesides, it was often a tediocus business which cid
not have a universal appeal. It was natural that a few lawyers in each
comminity should become expert a2t this business and achieve a reputstion
for reliable work, thus creating a demand for their opinions.

The concentration of this werk in the offices of & comparatively few
expert title lawyers in each community created, in times of increased busi-
ness activity, c¢loying delays in the completion of land transactions,
Moreover, in the field of legal construction of instruments affecting land,
there is room for pgreat divergence of opinion; and what one titls lawyer
would consider sufficient another lawyer would seriously guestion, engen-
dering uncertainty &s to the title which often regquired costly and time-
consuming litigation to allay. Again, the costs of preparing a complete
abstract of title to property which had passed through many omers and had
been subjected to many dealings, plus the added costs of study and opinion
by competent lawyers, were 211 too often far in excess of those warranted
by the value of the property.

This system of abstract of title and attorney's opinion or certifi-
cate, developed as it has been to 2 high point of perfeciion over the past
one hundred years, nevertheless has afforded and still affords a reasonably
satisfactory method of establishing a merchantable title and is widely used
in the lUnited States to this day. It is the traditionsl method of estab-
lishing 2 "marketsble" title—one that is appsrent from the pobliec records
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withont dependence upon proof of m=tters not disclosed thereby,

Sefore the turn of the ¢entury, however, experience showezZ that the
abstract—opinion system of establishing titls failsd, in many instances, to
meet the ever-increasing demand for a ready ana reliabls evidence of title,
For one thing it proved to be too slow in a time of rapid movement of real
estzate; it cost too much when the instruments in the chaln of title were
numsrous and the abstract consequently over-extensive. Morsover, the
lishility of the abstracter and of the attorney were limitsd to omissieons
and mistakes of jusgment which a guzlified person should not have made,
limitsd also to ths actual loss occasioned by the error and then only to the
parson for whom the work was done. Then, Lo0, 235 3 practical matter, recourse
was limited by the financial responsibility of the abstracter or attorney and
there were few legzl requiremenis other than s bond. Bond and capital eould,
in too many cases, be wiped out by one substantial loss,

Two develovments then took place which zreatly expsdited issuance of,
and ultimately msterially increased the protection afforded py, evidsncss of
title., The first was the elimination of the abstrsct by the issuanes of =
feertificata of title®, This was made possible by the development to a h_;h
decree of perfection of the "title plant™ couplad with the great compestencs
sequired by Mexaminers" in the employ of the company in the pursult of their
work of abstracting titles. These examiners had come to be guite as expert
in ¢onstruing titles =8 the title attorneys were; and absiract companies
perforce aiau emploved skilled attorneys to assist ths examiners in their
work. As a matter of fact, many such examiners were themselves law traineaq.
Instead of preparing a formal abstract of title, supported oy the opinion of
a title lawyer, the abstract company would compile, from its records, a
saarch of title, informal in character but sufficient for the purposss of
its examiners and, having reached a decision as {0 the currenmt condition of
title, would furnish the customer a "eertificate of title", in which the
company simply certified that from its examination it found thes titls to be
then well vested in the present owner subject only to certain encumbrances
noted therein. This could be done mich more gquickly and cheaply and with
equal satisfaction to the average customer.

There remained, however, the guestion of protection, which was essen-
tiz1ly no different under the certifiecate of title than upon an abstract and
opinion. The second development, accordingly, was the decision of the
abstract company to guarantee the title rather than merely certify the cor-
rectness of its examination thereof, For such guarantee to mean much, it
was obviously necessary for the issuing company also to show its ability to
respond to losses if such should occur; accordingly, the company increased
its capitalization and set aside reserves so that its customss might feel
(and be ) protected in relying upon such gusrantees. And, recognizing that
this innovation was in effect a contrzct of indemnity, i.=., iasurance, the
laws governing insurance companies were in many states extendsd to such
ftitle companies® and they became subiect to supervision, limitations upon
invastments and the issusnce of securities, requirements of minimm capital
gnd reserves, and 30 forth,
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At this point, and as a preliminary to the consideration of the latast
and meost momentous step in the develomment of the science of assurinz titls
to land—the policy of land title insurance-——it may be well to contrast,
briefly, the coverage and protection afforded by the certificate and by the

antee of title, By its certificate of title the company states that it

s examined the pertinent public records and certifies that the title to
the mroperty, describing it, is vested in a certain person, naming him,
subject to certain exceptions, which are then smumerated, such as taxss,
easaments, resirictions, mortgapges and other matters which it finds to be
outstanding and unsatisfied. Also excepted are all the matters which are
not disclosed by the public records examined, such as rights of parties in
possession, capacity of parties to contract, undisclosed liens, matters of
survey and location, and the like. Essentizlly, this is the substantial
squivalent of the attorney's opinion reached upon his examination of an ao-
stract of title, and it affords no greater protection—the responsibility
of the company is contractual, that it has made a careful search and has
exercised the requisite skill in reaching its conclusions, The me=sure of
its care and skill in this respect is that commonly exercissd by other com-
petent members of the sams profession., Zxcept in instances of gross negli-
gence this is, at best, an indsfinite yardstick; and the uncertain outcome
of a lawsuit against the company is not wery satisfactory protection. The
burden of proof is upun the injured party to show thot the error indicates
neglipence amounting to 2 lack of reouisite knowledge and skill,

Yoreover, & perfect title is an unknomn phenomenon. There are mawy
flaws in title which ordirarily would hav~ no siznding in court but, until
passed upon, pust ocecasion confusion and dispute, It is & facully of some
nicety to be able to0 say in advence which of the innumerable tschnical de-
fects encountered in ssarching title will or will not vltimately cccesion
litigetion or loss. Zvery titls company constantly is czlled upon to de-
cide whick of these defects to show and which to eliminate. A Loo gEnerous
elimination of defects multiplies the risk of losses; & too strict attitude
invites the dissatisfaction of the customer. As a result, the company us-
ually recognizes a moral respensibility to respond to losses occasicned by
its fzilure to show m=tters which subseguantly are asserted to the detri-
ment of the title it has reported, Nevertheless, the liability upon cer-
tificates of title is limited, qualified and uncertain,

By the issuance of a guarantee of title, on the other hand, the compa-
ny guarantees that the title is vested as shown therein and, as above
st-a’gd y it becomes a contract of indemmity (Title Insurance and Trust Cam-
pany v. City of Los Angeles, 61 C.A, 232). It is more than a guarantee of
careful search and skillful amalysis, it is a guarantee of the title of the
owner. While it will show the title subject to the same exceptions as
Would a certificate, it is an undertzking tc pay any loss the customer
should sustain should the record title prove to be otherwise than as shown
therein, It places an absolute guaranty benind the work of the title com-
pany. It means that the opinion of the company as to the validity of the
title guaranteed is fortified by ite agreement tc make that opinion good in
case it is mistaken and loss should ensue in conseguence to the cusiomer,.
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Thus the great advance of the puaraniee over the certificate was--and
is--thzti it subssitutes 2 certain for an untertain ysrdstick of liability.
And, while the liavility under either would be substantizlly the same
should it omit any reference to, say, delinguent taxes azainst the provertiy
which the customer ultimately was reguired to pay, the liability would be
entirely differsnt were the error dne of judgment in ignoring a defect
which ultimstely occasions a loss, Under the certificate, it would first
be necessary to establish that the omission was negligent—one that an ex-
perienced examiner shonld have muesticned; while, under the guarantee, the
fact of omission, plus procf of loss occasioned thereby, would establish
the liability of the corpamy regardless of any lack of skill in failing to
show it,

411 of the arranemants 2o far considerad have one thing in common—
such protection as they afford is limited to those matters which are dis-
eclosed Dy an examination of ihe public records; and these records, perticu-
larly those in the recorder's offics, Are mersly transcribsd copies of orig-
inal instrmments themsselves no longer available for inspection, Svery per-
son famfliar with thess records knows that there mey be hidden defects whizh
cannot be determined by examination or study of such records: defects ar.s-
ing from fraud, forgery, idenmtity, competency, status, limitaticn of power,
lack of delivery, failure to comply with law, MNeither the absiract, the
opinion, the certifiscate nor the gusrantee of title affords any protection
szainst such matters., They are "off-record" risks and, as such, not within
the contemplation of suzh evidences of titls., Yet these off-record risks
may be determinative of the title,

It remained for the policy of title insurance to extend protection
against such off-record risks and the scope of this coveraze is continually
sxpandinz., Although the use of such a policy bezan nearly seventy-five
years azo its repid pre-smption of the field has occurred during the past
thirty years, accelerated by the increasins demand for the greater coverage
it affords as its advantages become more widely known and appreciated,

The demand for wider coverage than that afforded by abstracts, certif-
icates and puarantess was first felt in the larger centers of population
where the growth of corporate ownership of land, the intensive improvement
of land and the use of land and imorovements as security for the safe in-
vestment of trust funds and insurance company reserves necessitated greater
concern for and protection of the underlyins title. The more intensive use
of land 4n urban areas likewise crested greater complexity in titles—-such
things as complicated trusts, ground lezses, encroachments, party wall
agreements, new and novel easements above and below the surface, complete
utilization of the surface necassitsting close attention to boundsries,
building restrictions, zoning laws and police and fire reguletions. In
short, substantial investors in lare murber reouired additiona1 protection
a2t & time when the examination of titles was becoming increasinzly complex.
This ec:lled for title companies with substantial means and adequate plants
to givs such increased protection, thus centering the work in established
gnd progressive eréanizations,



Customer demands coupled with a2 crowirg realizaticn of the inzfagus-
cies of existins methods led rapidly to the employment of 1itls insursnce
in liev of the older assurances of title, Campanies issuing such policies
in substentjzl numbers ancd lar-e amounts, and upon the strength of which
vast. sums of money chanpge hands with confidence, must necessarily be sub-
jected to the same supervisicn and compliance with regpulatory laws as cother
insurance companies,

P, TITLE INSURANCE PRUCESSES

A title insurance policy represents the final resuli of three succes-
zive processes: investigation of title, determinatien of the amount cf in-
surance remired, and the protectien of the insured; by the insurer, acsinst
possible title losses, The risk or chance elements in title emanate, of
course, from three principal sources: errors in searching the reccrds, er-
rors in interpreting the legal effect of instrurmenis founs in the chain of
title, and facte extern:l to the record. #An insurer meete the first two in
mich the same way as the avstract company. It will have a2t its disposal a
title plant—the fa~t finding mecharisr heratofore mentioned. It will have,
also, a corps of carefully traired an? experienced searchers and examiners.
It will ha'e campetent legal assistance. The added element of hazard, the
exzmination of the risks which lie outside the public records, which is the
distinctive coverace of the policy of title inmsurance, recuires additicnal
precautions which will be considersed in detail.

Before considerines such cutside or off-record risks, however, some
further attention may be given to the scope of covera=e of the public rec-
ords, wherein the policy.affords the same uvroiection as the gusrantee of
title, The public records include those of every gov -rmment office of which
the public is resuirsd te take consiructive notice, The rseords in the re-
corder!s office are only a part, With reference to lands belonging to the
federal government therc are the land office records both loez2l and in Wash-
ington, D.C, There are the numercus records of the State of Czlifornia in
the capital, There are the tax records of every taxing sgency whose levies
constitute a2 lien on real property-——cities, counties, state, as well as
numerous districts such as irrigation, reclamation and drainage districts;
also special assessment districts the records of which are found in city and
county treasurers' offices. There are the county and city clerks' records
where governmental action relating to land is recorded, of which zoming,
police and fire regulstions are examples, There are the offices of county
clerks where, among other things, records pertzining to corporaticns are
kept; and the offices of the clerks of the various courts, siate and federal,
in which are maintained the files of cases affecting titles—litigation in-
volving real property, or its owners, foreclosure of liens, partition suits,
probate, puardianship and divorce cases, bankruptcy, and many others. In
fact these offices are so nurerous and so scattered that the usual examine-
tion of tiile cannot possibly cover them all. It is mell kmown that upon
the bankruptcy of a person all his property, wherever situated, passes by
operation of law to the trustee in bankruptey; yet it is impossible to search
every bankruptey court in the country, to make sure the owner has not been
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adjudicated bankrupt since acquiring title. Accordingly, Standard policies,
as do guerantees, except from coverage certain matters not disciesed by the
recoerds of the district court of the federal distriet, of the county, or of
the city in which the land is situated.

The pere examinstion, summarization and classification of all this
data--every instrument, entry, action and decree, from the govermment petent
to the filings, entries and actions made and taken just the day befure—-and
the posting of all this information to the (plant) records of the insurance
company with accuracy, care and fidelity is an undertaking of great magni-
tude especially in populous counties--when, in Los Angeles County for in-
stance, recordings alone now apmroach a million instruments a year.

Tris i= not alone a major physical uncdertaking, extensive as it is, but
an extremely delicate one from the standpoint of liability. Since the main
purpose of all this effort is to reclassify all of the data according to the
property affected, sc far as possible, it is readily apparent that absolute
accuracy is essentizl to the proper performance of the function of collect-
ing (abstracting) ths pertinent dats and reclassifying (posting) it to the
land reccrds (lot books) of the insurer, From there on, the insurer wiil
place primary reliance upon its own records (plant), sc that if an instru-
ment is posted to the wrong property, that instrument will almost certainly
be overlocked in the later process of searching, eXamining, reporting and
insuring the title to the promrty. A not inconsiderable percentapge of
lozses on policiss is directly attributable to mistakes in the performance
of this wital functicn.

The seccnd function of great importance in the examination of titles is
the interpretation of the instruments in the chain of title. If accuracy is
the pripe regquirement of the posting process, knowledge and experisnce are
the indispensable preregquisites in construing the validity and effect of the
instruments in the chain of title. It must first be ascertained that the
necessary persons have joined in its execution~-not just have signed their
names but have been correctly designstad as parties thereto and have proper-
1y acknowledped execution thereof, The instrument must appesr i5 be legally
sufficient t¢ accomplish its intended purpose, to identify the property cor-
rectly and be consistent with the prior title, If it be a lease or trust it
pust have & valid term and purpose; if it be a deed creating or reserving
immediate or futurs interests, such interests must conform to the laws gov-
erning their nature and extent,

It {5 not alwave the lons or complicated instrument which causes the
most difficulty. A deed from A to E for life, remainder to the heirs of A
can be expressed in two lines and yet require close study of court decisions
in many jurisdictions over a period of mors than two hundred years (there
beins no exact precedent in Califormia—but see Bixby v, Califernia Trust
Company, decided in Mawch, 1913, Bl A.0.4, 297) bsfore the conclusion can
safely be reached whether, after delivery of such deed, A and B together can
convey a geod title to the exclusisn of the ultimate heirs of A.
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In recent ysars increasing use has been made of the trust form of man~
arepant and disposition of real property and distribution of the ineome and
avails among bensficiaries. Such trustsprovide in detail the powers which
the trustses may exercise, It is express law thet acts of trustses in con-
travention of such urust sre void. (C.C. 85?) In any transaction involving
dealings witi: or dispositions of property by such trustees,; care must be ex-
ercised to determine that the transaction is consistent with and not in ex-
cess of the powers conferrsd on then.

The third funetion of importance in examining titlas is the inspection
and analysis of all judicial procesdings affecting titles., These ocour per-
iodicelly in every chain of title: probate proceedings, in case of the
death, minority or incompetency of scmecne connected with the title; bank-
ruptcy of a party, foreclosure of a mortgage or mechanic's lien; diwvorce,
affecting homestzads, community and often the apparently separate estats of
parried persons; condemnation and pertition suits; disputes over boundaries,
encroacimants, building restrictions, community driveways and other matters
not ciherwise disclosed by the records; specific performance scticns dis-
closing off-record contracts of sale; and amonz any mumber of other types o
litization directly or indirectly affecting title, quist titie suits of all
kinds and such puraly personsl actions as suits for nmoney resulting in judg-
ments Which are afterwards enforced by execution szles of land.

A1l such procsedings meet be eximined whenaver land is imvolwvsd thersin
ar affectad thereby and their existence is disclosed of record by lis pen-
dens, attachment, mechanie's lien or other record avidence; in faet, all
such proceedings are examined and posted by title insurers because of their
off-record coverase to be mentionsed latsr. The sxamination of such proceed-
ings must take into consideration tha nature of the action, the mecessary
parties thereto, the jurisdiction of the court both as to parties and sub-
ject matter and as to any limitations upon the power of the court to render
specific relief, For instance, it must appear that the court has acquired
jurisdiction by due service of process, Thus an execution sale and deed
could not be given effect if based upon a money judgment against & nonresi-
dent aftsr publication of swmons in a simple suit for money, Yet if, in
such suit, publication of summons had followed the attachment of specific
property of the defendant and the cowt in due course had ordered such prop-
erty sold to satisfy the liability of the defendant the sals would be legal.
The decree of a probate court determining the validity of an assertion of
title adverse to the estate cannot be acceptad (unless the adverse claimant
be the representative of the estate) for the probate court does not other-
wise have jurisdiction to determine such edverse claims,

The examination of such proceedings must also include a determination
of the exact nmature of the relief awarded and its effect upon the title;
whether the judgment is final or still subject to direct attack. It is
often unsa’e to rely upon & judgment that is not final; it could very possi-
bly be reversed on appeal and a retrial result in an entirely different
judgment. On the other hand, in many cases it is unnecessary to awmait ex=-
piration of the peried of direct attack (i.e., the time within which to ap-




peal, to move to vacate for inadvarience, mistake, etc.; or ic set sside de-
fault judgments—C.C.F, 173, L73a) because of the unlikelihood of any such
attack, as, far instance, in an ordinary uncontested probate szle or simpls
decrse of distribution, Congiderabls discretion hzsz to be exerciged, how-
ever, in making such decisions,

4 fourth important function in the examination of titles is the consid-
eration of all data pertaininz to unpsid taxes and assessments, Tax records
are scattersd in mpany offices; tax descriptions often vary materially from
record descriptions; tax deeds are now always issued, not always recorded.
Protest and invalidity suits, bond foreclosures and treasurer's sales may be
outstanding, There may be ovzrlapping &ssesscents or assessments and bonds
isgued undar more than one of the many improvement and bond acts. Taxes and
asgessments do noYy ordinarily ocutlaw by lapse of time and 50 canriot be ig-
norad evan thoucsh snforcement may be barrad, There are exceptions to this
statement (see chapter on Taxation); it is enough here to state that the sx-
amination of taxss and assessmentis reguires great care for the specizl
reason that their enforcement, if welid, results in the creaiion cof 2 naw
titls and the extinguishment of practically all pricor private interests sc
that, if overlooked in insuring title, the insured might easily suffer the
complate loss of his property and the insurer be reguired to pay the full
amount of its policy.

C. FROTECTION ALTVST QFF-RZCUED RISKS

The outaide or off-record risks which can be insured Eginsti by the
policy of title insurance alonme among the recognized means of assuring title
ars legion—conseguently it has been necessary to discriminate among them
and to develop several types of poliey warying in their coveragze ¢ such
risks, In a majority of cases, howsver, concern is centered upon certain
more or less common or usual off-record risks and a standard form of policy
used which affords protection against them, while at the same time excluding
risks which the insured himsslf ordinarily can safely take. Cther forms
of policy have baen davelonsd to protect the customer against the latter,
but the assumption thereof entails additional investigation on the part of
the insurer for which extra premiums must be charged. Consideration, ac-
cordingly, first will be given to the coverage of the Standard policy; fol-
lowsd by discussion of the extra-coverags, extra-premium policies.

The principal off-record risks which the customer himself has to assume
in relying upon abstract-opinions and certificates of title inhere in most
transactions, These relate to the identity, competency and powers of the
parties to the transactions reflected in the chain of title and 1o the bona
fides of each such transaction. Thus, the hazards which the policy of titls
insurance primarily was developed to cover relate to the identity and capac-
ity of the parties, Every such policy protects a bona fide purchaser or en-
cumbrancer asainst forgery, false personation or dealings in title to land
by a name differing from that in which title is vested of record, and like
protection azainst loss due to lack of capacity on the part of any party to
any transaction invelving the titls to the property.
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Everyone lkmows that a forged dead, or one not exscuted by the real
owner, even thouzh it be signed by & person of the same name, is inaffsctive
to pass the title——indeed, has no legzl effect whatewer, Yet such a deed
will have the "appearance", on the records, of being just as effestivs as
one properly made by the true owner, The hazard of forgery or fzlse person-
ation somewhere in the chain of title is, of course, a serious off-rescord
risk, and insurance against such risk a substantial contribution to the pro-
tection of the customer, It is not a risk lightly to be undertzken by the
insurer; and title insurers take constant rrecautions to puard apainst loss
due thereto, As an illustration, reference may be made to the reguiremant
of many insurers that, in every transaction, the parties personally sign
statemsnts of identity, containing essential personal informstion about
themselves, which is preserved in the files for future reference, Such
statements have proved to be of great value in establishing the bona fides
of subsequent transactions, as wall as in eliminating many apparent dafects
of title involving persons of similar name, besides affording a ready refer-
ence for comparison of signatures, ascertaimment of marital status, alienage
and the like,

The campetency of parties to transactions in land is often a mattier of
vital :ana Ef which the public records afford no clue, Competency in-
volves guestions of minority, insanity, death or presumed death., Dealings
with or dispositions of lard by a perscn under the age of 18 are void; by
one over 18 and under 21 (unless a married woman) at least voidabls, Such a
transaction by & person adjudged incompeatent are likewlse void; by & person
incompetant in fact, often vecidable, if not void.

Muardianship proceedings may be pending in another county or anothar
state; no evidence thereof wlll, in many cases, appear in the recards of the
county where the property is situated, An interested party may have besn
missing for over seven years; there is a presumption that he is dead, yet
that presumption will not support the probate of his estate, will not bind
him if he reappear.

The status of each person involved in the chain is of great importance
in passing on titles, This is readily appreciated with reference to marital
status—the obvious necessity of the joinder of tha wife in the dispesition
of community property, for instance; but it also arises in cases of bank-
%ﬂb for example the ruls that property inherited by & bankrupt within
8ix months after bankruptcy forms a part of the estate in bankruptey--an ex-
ception to The rule that one need not examine the records antedating acqui-

sition of title to ascertain if, perchance, a person has undertaken to deal
with it befare he acguired titla; in cases of alienaze, as where a person
ineligible to citizenship acquires title, thus subjecting it to escheat
under the alien land law; or where a "blocked mational" attempts to effect
a transaction contrary to wartime Treasury contreols; or where an uninecor-
porated association, such as a common-law trust or religious society, or an
individual doing business under a trade name, takes title in the fictitious
name employed to designate it or him, contrary to the principle that legal
title cannot vest in a fictitious entity incapable of acouirinz title, even
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though the individuzl or associstion, by peying the consideration, becomss
the equitable owner,

Cloge atiention must also be given to the powers conferred upon agents
and fiduciaries under powers of attorney, trusts, and the like and, by law,
upcn governmental agencies, corporations, partnerships and othar associa-
tions. An example that recurs with great fremuency is the gquestion of the
power of an agent, trustee or public body, having the power to lsase land,
to lsase for the develomment of oil or gas or, under trusts, to lease (for
any purpose) for a term extending beyond the duration of the trust, unless
the declaration of trust specifically so provides. The powers of a domestic
or foreign corporation may be innapable of exercise through expirstion, sus-
persion or forfeiture of its charier althouph this will nowhere zppear in
the public records of the ceuriy where ite property is sitvated, A mérried
woman may confer brosd powers upon her attorney-in-fiet in the disposition
of her property, vet such power will not be sufficiert to enable him to jein
on her behalf in the disrosition by her husband of commirdty property unless
it gpeeifically s provides,

Delivery is an essentizl elerent of the -wlidity of any ingirument z =
fecting tha title to real moperty——delivery with intent to pass (or charpe)
the title, vet this vite]l act canrot be establishec by the publie records;
recordation of an instrmument beins only presurplive of delivery and this
mresumpuion rebuttable. A deed executsd in blank can only be compieted by
gnother under written suthority in tnet regard, wiich will seldom sppear of
racrrd. Oross-Ceeds, their opsration conditioned upon the haprending of scme
future event, are ineffective, a5 are desds placed in escrow and delivared
in disregard of the conditions therecf, 1 3¢, Cal. Law Rev, 32).

Then there are the laws of the land, federsl, state and lcesl, having 2
direct and inuvimate impect upcn the title to property and requiring constant
study and attenticn in order to protect persons dealing with lang, who deal,
it is true, with oresumed knowled:e thersof-—for everyons is presumed to
know the law—but in all too many ceses without & ¢lear appreciation cof
their bearing upon the title, Azsin it is hardly necessary to mention the
ofter: completely "off-record" interest of =z wife in property standing of
record in the husband, Consider, however, the many techniecal rulss relating
to joint tenancies, to homesteads, to partnershipe, just to mention & few,

4 difficult situation is created by the possible lien of federal estate tax-
es, which arises at the instant of death, requires no notice to anyone and
is only released by payment or through such arrangements with the commis-
sioner of internzl revem - as are sanctioned by the revenue laws, The title
of even a zood faith purchaser, under probate proceedings or otherwise, is
navertheless subject to such 2z lien.

The list of laws which mist be considered in passing on titles coulcd be
extended indefiritaly: 28 could the decisions of appellate courts, naving
the foree of law, wrich must also be studied and noted--for example, the
rule that the enforcement of a deed of trust by trustee's sale on default
will not eliminzate an adrmittedly subcrdinate liem for federal income taxes,
(Let, Tife Ins. Co. v, U.S,, 107 Fed. (2d) 311)
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Not the least important of the risks agasinst which a policy of title
insurance affords protection are ths costs, expenses and attorneys' fees in-
currecd in defending the title insured by the policy apgainst the hazards cof
litigation, This proteciion is in additicn to the stated liavility for loss
of title and it covers the defense of unsuccessful atiacks upon the titls as
well as tho.e having merit, A well known example is the recurrent efforts
of those who persist in laying claim to land covered by the Spanish and Mex-
ican grants, notwithstanding the inmumsrable occasions upon which their va-
lidity has been reiterated, A spirited attack of this kind can be very ex-
pensive to defend, necessitating the recompilation of zll the data support-
ing the grants and the exposition of the histery, laws and prior procesdings
coing to establish the inteprity of the titles predicated thereom., Again,
differences over the interpretation of instruments in & given chain of title
often result in litigstion unfereseen or unanticipated st the time the poliey
was issued, Title insurers promptly and willingly defend such litigastion
whenever title insured by them is czlled imto question, They alsc imitiate
litigation designed to eliminate elaims and elouds on title arising out of
matters insured agzinst by their policies,

D, RISKS NOT IKSURED AGAINST IN ST-NLARD FORM FCLICIES

The protection afforded by the Standerd policy mey zlso be determined,
however, by the off-record matters against which it does not insure. The
tandard form of policy of lamd title insurance ir cenersl use in C2lifornia
(the C.L.T.A.-=California Land Title Association--form) does not insure
acgingt:

1. loss arising from defects or other matters concerning the title
known {0 the insured to exist at the date of the policy and not
theretofore comminicated in writineg to the insurer, No one could
undertake to protect a person ageinst facts of which he is cogni-
zant and does not disclose., Insurers are not mind readers. Should
& man knowingly buy land from & sixtsen-year-old; a fact not kmown
t0 the insurer and not disclosed in its examination of the title,
the buyer could hardly expect the insurance ccmpany to indemnify
him aczinst his own folly, should his purchase be nullified, There
are, however, many instances of a less obvious character, where the
failure of the insured to communicate to the insurer essential
facts pertaining to thes transaction relieves the insurer of liabil-
ity for loss attributable thereto. This would be true where the
transaction was induced by the fraud, duress, undue influence or
mistake of the insured. It would be true where the insured dealt
with 2 person knowing him to be married, where he nevertheless held
title of record and purported to deal with it as a single man;
where the insured kmew that the person he dealt with was under some
disability unknown and undisclosed to the insurer. Indeed, aware-
ness of this limitation upen the liability of the insurer has led
careful persons to meke a full disclosure of all circumstances per-
taining to transactions on which they ssek the protection of title
insurance,
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The Standard policy excepts from coverage esasements and liens which
are not shown by the public records, Thie exception siems from two
factors—first, a good faith purchaser is entitled to rely on the
public records, and title acquired in good faith and for value
without knowladge of off-record interests and liens will be super-
ior thereto; and, second, sasements apparent on the ground and
liens, such as mechanics' liens which can be anticipated by cbser-
vation of construction in progress upon inspection of the premises,
fall within the further exception from coverage of facts which such
inspection will reveal ((3) and (L) below). Thus, if a private may
is apparent from an inapection of the land, ar & power line actual-
1y crosses the property, or a building is in course of comstruction,
suggesting the possibility of unpaid materialmen's or laborers!
claims, these things will be readily appsrent to & person about to
deal with the property and with which he accordingly is charged
with notice as fully as though such rights appeared on the public
records, The insurer would have to make an inspection of the land
to be able to insure against such off-record ezsements and liens,
and the Standard pelicy is issued without any such inspection., As
will be shown, such matters are covered by the extra-coverage, ex-
tra-prepium policies discussed below,

Tre Standard policy does not cover the rights or claims of persons
in possession of the land which are not shown by those public rac-
ords which impart constructive notice. Here again, such rights can
only be sscertained by inguiry of the parties in possession,
Rights of persons in possession are, from the fact of possession
alone, just as effective against persons dealing with the land as
are rights evidenced by the public records. Possession is con-
structivs notice of all the rights which the person in possession
actually has Jjust as fully as 1s constructive notice by the rec-
ords. It is incumbent upon anyone seeking to acquire an interest
in land to make inquiry of all persons in possession thereof, and
he is deamed to have constructive notice of all facts which such
inquiry would disclose, Such possessory rights might exist under
an urrecardsd lesase or license, might includa rights under a modi-
fication agreement pertaining to such a lease, might inelude an
option to purchase the land or might depend entirely uvon adverse
possession against the interests of the true owner, If there is a
billboard on the land, inquiry of the owner of the billboard may
disclose that he is paying rent to a stranger to the record title;
and inguiry of such stranger might disclose that he holds an unre-
corded deed to the property from the record owner. As, under the
Standard policy the insurer does not make an inspection of the
property, the rights of parties in posmession are not covered and
this risk pust be assumed by the insured., Since in most cases the
insured will have inspected the property as a normal incident of
the transaction and will thereby have become conversant with the
character of any possessory interests, he will ordinarily be will-
ing to assume the risks incident thereto and will not need extra
protection, otherwise he will procure the extra coverage necessary
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to proteect him in thet regard,

The Stzndard policy does not cover the foets, right-, interests or
claims which are not shown by those mublic records which impart
constructive noli-2, but which covld be asecertained by an jnspec-
tion of the land or by making inquiry of persons in pessession
thereof, or by a ~orrect survey, It will be cbserved that these
exceptions are, ajgusin, relitive to rights whick are aprarent on the
graund, and which will be cbserved by the insured as z norms]l inci-
dent of the transgetion in which he is interested, He has become
interested in that particular pircel of property as a prospective
home, or jnvestment, or as security for the loan of money., It is
the land with which he is really concerned; it isg but an incident
thereof thzt he seeks the prete:tion-of title insurance, (rimarily
assurance that the title thereto is marketable. The physieal
charscteristics are elements that appeal to him and as to which he
ig normally the best judpe. I it is & Jot in a subdivision or a
parcel in & built-up neighberhood; he is not too much concerned
with hidden cefects in boundaries, in surveys, in encroachments,
end such matters, He can buy or build with reascnable assurance,
as-a practical motter, that he will not be disturbed., If, however,
he contenplates sguch use or enjoyment of the property that he will
require substantially the entire percel for his purposes, 23 where
he expects tc erect improvements which will occupy the whole area,
say an aparteent house or office building, built exsctly to the
boundaries, he re-uires furthar assurances as to the exact locziien
of those bopnd:ries and needs 1o be sure that buildings on adjoin-
ing property do-net encroach on his. This necessitates a carasful
survey, requiring the services of competent surveyors or civil en-
gineers, Titls compardes do not ordinarily rendsr such services
in any case; but, in specisl instances, will insure zssinst such
matters if furnished & correct survey.

The Standard policy does not cover mining claims; reservetions in
patents; water rights, claims or title to water, whether or not of
record. Une does not encounter mining claims or reservations in
patents to property origzinally embraced in the Mexican grants, nor
would such claims or reservations be of any importance in connec-
tion with the title to urban mroperty. In cases whers they would

be or becore important their existence should be ascertained—-as to
mining claims by a careful inspection of the land itself, particu-
larly in areas where mining haes at one time or another been pursued;
as to reservations in patents, by a re-examination of the patent, or
the record thereof, and of the particular laws under which it was
issued since, if the law required the patent to contain certain res-
ervetions, suech ressrvations may have becoma effective by operztion
of law even thourh actuslly omitted from the patent in guestion.
Water rights depend upon too many elusive factors to make it possi-
ble to cover them in th~ Standard policy, and even a pood reccrd
title to = certain amount of water gives no assuranse that the sup-
ply is adegusie or available,
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6., The Standard policy does not cover acts or regulations of any rov-
ernrant2l & ennv regulating the oceccupancy or use ¢f the land or any
Luilding or structure therson, such as zonlpg crdinancas, Whils
imporiant in relation to the use of property in muny cases; and
therefore having 2 besring upon the title and binding an ownsr the
same as other laws, it has not been found practical to attempt to
extend the coverapre of title insurance %9 the inclusion of such
reagulztions, principally beczuse the regulations are constantly
being chanved, so thet a policy written one day correctly reflsct-
ing the remulations then in effect would be good for that day only
and could give the customer no assurance whatever that they would
not be changed the next day,

The off-record risks which are thus not covered by the Standard policy
of title insursance ¢zn, however, be Insured against by a titls insurer,
either by the insertion in the Standard policy of a special endorsement
undertaking such extended coverape or by the employment of specizl forms of
policy.

E. SFECIAL ENIKASIMENTS

These are furnished, in proper cases for such situztions as: protection
to lenders, not afforded by the Standard policy becauss of the exception of
lians which are not shown by the public reccrds, against the s ssertion of
priority by a mechanie's lien claiment—-limited however, to insurance that
the lender's mortgage or deed of trust has been recorded prior to the incep=
tion of the work of improvement and of which such claim of lien emanatas;
protaction of the insured against forced removal of encroachments upon ad-
joining land—of particulsar importance to lenders whe de not want & part of
the sescurity destroyed aftsr the loan has been made, as for insiance whers
the wall of an apartment house is built, say, six inches over ihe side line
of the lot, but the insurer is willing to afford the lender such added pro-
tection because of lapse of time, waivers, or other considerations (usually
off-record, as is tus encroachment it.ael.t‘i indicating that no action 1o en-
force removal is likely to be mads or sustained; insurance against loss by
reason of an existing viclation of private building restrictions, based uptn
an inspection of the property and the neighborhood, and relying upon laches,
waiver, abandomment, invalidity, changed conditions or other persuasive fac-
tors, These are examples of situations giving rise to speclal endorsements
which can, however, be adapted to any situation where the insured desires
special insurance against a particular risk, whether on or off-record, which
the insurer is willingz to undertake. Such an endorsement is specially ap-
propriate where certain defects in title appear of record, and are known to
the parties, so that omission of all mention thereof in the policy would be
improper, but where the insurer is reasonably satisfied the defect will
never occasion any loss. The defect, accordingly, is noted in the policy
but an endorsement is added protecting the insured from any loss occasioned
thereby. Illustrations of such defects on or off record, might be: unlimi-
ted restrictions upon the use of land which for various reascns are imown or
believed to be unenforceabls; easements of record but long in disuse and un-
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likely ever to be claimed; ete,

F. A.T.A. AND FULL COVERA/E PCOLICIES

In section D it was explained that the protection afforded by the
Standard policy is subject to certain standard exceptions of matters not
covered or inswed against; and it was stated that these risks are, in the
main, matters which the customer himself can assume as a result of his own
inspection of and familiarity with the property. Thers are occasions, how=
ever, where the customer cannot or will not assume such risks and special
extra-coverage,; extra-premium policies have been devised to assume most of
those risks, Perhaps the firat customers to regquest such added protection
mare institutional lenders such as the large eastern 1ife insurance compa-
nies who were not in a position to make or rely upon personal inspection of
the property, and for whom the American Title Association farm of lender's
policy (A.T.A. policy) was devised which, in addition to the ususl coveraze
of the Standard pclicy "ruled out" or eliminated the standard exceptions
referred to in paragraphs (2), (3), (L) and (5) of section D, supra, viz,
off-record easements and liens, righis of parties in possession, rights and
¢laims which an inspection of the land ar a correct survey thersof would
show, and mining claims, reservations in patents andwater rights, This
extended coverage was made possible by the acceptance by the insurer of the
responsibility of inspecting the property in each case, as well as a compe-
tent survey (not prepared by the insurari and of determining whather any
such rights or claims existed and, if so, its mature and extent.

Interesting problams have been encountered in providing such added pro-
taction, In one instanca the existence of a heavy underground telephone
cable was not disclosed by either survey or careful inspections it was only
discovered when, after issuance of the policy, excavation with a steam
shovel brought it to light, neatly severed, disrupting the telachone service
and necessitating costly repairs. Perhaps only an experienced lineman could
have divined its existence by the exiatence of special manhole covaers in the
vicinity. Certainly the average person relying upon his own examination of
the property would hardly have suspected it ran undernmeath that particular
parcel, There is a legzl principle that certain buried water lines and
sewer pipes are "visible", though campletely hidden from the surface, simply
because their use is reasonably necessary and continuous, Such lines may
connect improvements located on adjoining property on one side with a main
in the street on the other side, thus running directly across the land under
congideration, Again, only excavating will reveal them, yet an off-record
or implied easement may exist, preventinz removal, to the amazement of the
innocent owner of the land.

Inspection or survay often discloses a variety of encroachments such as
overhanging buildings even, on occasion, one which is within the lines at
ground level but departing from the perpendicular so &s Lo encroach upon ad-
Jjoining property several stories up; architectural details, cornices, flag
poles, fire escapes, hydrants, signs; party walls, boundary fences or trees;
commnity driveways; faulty surveys; and even streets, improperly centered,
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2o that they do not conform with record sasements, shortages or excesses on
the ground, so that physicsl improvemants occupy parcels differing from
those appearing of record.

The Full Coverage policy provides the same protection to ownaras that
the A.T.A. form affords lendars; in each instance the policy fee is approxi-
mately twice that of the Standard form of policy. Both the A.T.A. and Full
Coverapge policies lend themselves more readily to urban and subdivided land
although they can, of course, be written on rural properiy; and, while unim-
proved property may be covared, they are more in demand where improvements
have been made.

It must not be inferred, howsvar, that by the simple expedient of pro-
curing such extra-coverage, extra-premium title insurancs, a broader protec-
tion against kmown or disclosed defects can be obtained. The coverage of
matters shown by examination of the public records, matters affecting the
compatency or status of parties to the titls,and partieularly matters re-
vealed by the inspection and survey, will be shown in any such pelicy. If
2 lessee is in possession, though no lease appears of record, his rights
will be shown, not insured against, as also will be shown off-recard ease-
ments, encroachments and whatever else appears to affect the title. The in-
spection and survey simply snable the title insurer to substitute its train-
ing and experience in ascertaining, weighing and reflecting off-record mat-
tars which constitute constructive notice to the customer against which he
himself must otherwise taks independent precautions.

As in the Standard policy, so in these extra-coverage policies, there
are certain matters against which the title company dces not insure, princi-
pally (a) defects or other matters known to the insured to exist at the date
of the policy and not theretofars communicated in writing to the insurer and
(b) regulations of govermmental agencies respecting the occupancy or use of
the land; the reasons for these exceptions being the same in either case;
see D, (1) and (6), supra. While it is possible, in excaptional cases, to
cover zoning ordinances, it is seldom of substantial benefit to the insured,
owing to the constantly changing nature of such regulations. And the excep-
tion of matters known to the insured, not cammmunicated to the insurer, ob-
viously is one which is, and of right ought t0 be, inherent in any policy of
title insurance,

. THE INSURER

The final mrotection of every policy of title insurance abides in the
ability, integrity, responsibility and good management of the company by
which it is issued. It takes many years, many people of learning and exper-
jence and the outlay of substantial sums to build and maintain an organiza-
tion which can promptly, faithfully and continuously provide the protection
which the public demands and has come to expect and rely upon.

The law (see the Insurance Code of Califarnia, sections 12310, et seq.)
imposes certain requirements and restrictions upon every title insurer. It



wust lave at least 100,000 paid-in capital: the deposit wiih the statis
treasurer of an additional 130,070 In cash or sound securities, the "puar-
antes fund"; & "title insuranece surplus fund" egusl to 10 of its annual
aremiums until the fund riaches 257 of its paid-in capital, and all impeir-
mants of such fund must be restored in the same way; it must have and mein-
tain adequate "plapt" facilities; it mey not meke loans to its officers,
directors or employees; its funds mist be invested in spacified secwrities:
and the declaring of dividends is restricted. It is under the sup-rvision
of the insurance cormissioner and mu-t kave his wyearly ertificate of au-
thority to do business, his permit to issue szcurities; ris periodic exasm-
ination of its business and affairs, These are the legal mindms which &11
title insvrers must chserva,

Fespongible insurers will have much more: & larzer copits=lization,
perheps, much larser puarantes ind awrplus furids, titls plents of proved
adequacy; personnel of ability and experience: practices of racoonized
sopndimss and reliability: msna-ement of known capacity and reputa.

1. Ths title nlant

Whila it is possible for an dnsurer to issue rolicies of 1itls in-
surance without having a plant of its own, the work of examining
and revorting the titls %o land cznnot be done efectively, econom-
jeally and guickly wilhout ep up ve date and "dowm te date" title
rlant. If the insurer does not have one of its own it must rely
upon ancther company which hss such & oslant {or the zeotusl work of
examinztion and report, prsdicatinz its policiss upon the work of
such a company. The latter need not be & title insursnce company;
it may be, and often is, an "absiract" or "title" compeny capable
of twrnin: ocut its own abstracts or certificstes of title, In
practice, almost all of the title insurers ir Culiforniz are cor-
porations maintaining plants of their own in one or more counties
of the state but, in many instanees, alsoc issuing its policlss cov-
ering land in other counties basad upon the title vork of a local
abstract or title company; 80 that the besis of every nolicy is the
B‘&IIIE-

Each title plant berins with the establishment of four principal
sets of books, the books of abstracts of recorded instruments, the
lot books, the gemeral indices, and the map books. These are
aupmented, in course of time, with books of "press copies" or
"starters", representin: the a cocumulation of office copies of every
evidence of Title therstofure wriiten by the conpany; books of mis-
cellaneous data sometimes called "office informstion", containing
copies of documents or informstion of a speci-l mature, such as
complicated decrses, declarations of trusi, property setilament a-
ireements and other matisrs to which reference must be made from
time to time to supvlement the data found elsewhere in the plant;
and Looks of "orinforms" covering thes essential facts concorning
court procecdin s of 211 kinds which, once evamined, are ihus made
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gvoilszhle for subsaguent occasions where lhe same procescings may
have g bearine, for instoncer the review; after distribution, of

a proceeding probating the estzte of a decedent who died owning
many parcels of land, the opinion showing complation of the necas-
sary steps lesding to the distribution of the estate amons the
Yelirs or devisees, and establishing the regularity of thoss pro-
ecensdings, In the absencse of such an opinlon the proceedings would
have 1o be re-examined evaery time another pircel of lsind was in-
volved which had been included in the =state, Sinece it is true
that every parcel of land passes throush probate proceedings of
gone sort onece in svery ceneration, it will be seen that opinions
on such procesdings zlone will, in tize, constitute gquite a wolume.
4 =l=pt ofizn will include, moreover, & complete s=L of tax records,
sathered from all the far-flunpg taxine oflices and apencies in the
connty and, becapse of the fact that tex descriptisns oftbimes vary
from record descriptions, thsse tax records may be comzleiely
semsrate from the conventional lot books.

The lot books constitute the heart of the plant, They must reflzet
every instrument ever recorded in the county in which the land lies
vhich affects the particular parcel described therein. As hersto-
fore =entioned, such instruments are, when recorded, indexed by the
resorder by the némes of the parties not by description of the
lznt, These instrumenis are then copled into permanent books, one
after another, so that the only way in which the instruments ever
g3n ze located in these books is by [irst ascertaining the némes of
the parties and scarminr the indices of names. Lot books must,
therefore, be preparsd in which every parcel of property in seper-
ate owmership i3 given s sa2o0arate spats or column ana esch instru-
ment on ths records affeciiny that pertisular percel entered in its
space or coluan so that the title thersto canbe traced from the
earlisst throash to the latest instrument by examining that column
alane,.

In the compilatian, &s well =g in the maintenance of these lot
books, an abstrast first is made of each recorded instrument, show-
ine the date, and dates and place of recording, the nature thereof,
the parties thereto and the property affected thereby. A notation
of the date and nature of each instrument is then Yposted" to the
respactive oarcels in the lot books, sterting with the earliest,
until each instruvent in the chain of title of every parcel has
been entared therein. The abstraets or "daily slips"™ are then
hound into books labeled by date and chronolo~ically arranged for
ready reference, The zbstracts of each day's recordings are posted
as promptly 23 possibls, often on the same day, ans then bound up,
£ that the glent iz Z1ways strietly un to date. whan it is rezl-
ized that the county recorders ars themselves sometimes monihs
behind in copying instruments into the records, the value of having
the title plant always comnletelvy up to the minute may be readily
aprpreciated,
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The general index. bMany of the recorded instruments, howsver, co
not relate to or indicate any particular parcel of lamd. They may
be powers of attorney, declarations of trust, blanket deeds (i.e.,
of all property of the grantor in the state or county), court ce-
crees, affecting status, such as adjudications of banlouptcy, of
divorce or incompetency, of change of name, and judgmentis creating
liens on all property of the judgment debtor. Abstracts or daily
slips of such matters obviocusly cannot be posted to amy particular
parcel of land on the lot books and so they must be noted in
another set of books, alphabetically arranped, accarding to the
rnames of the persons affected, known as the genaral index, the
FG.1." as it is invariably referred to.

The map books, GEvery parcel of land must be identifisd by a "des-
cription-——a delineation thereof by established calls from which
4t can be identified and located on the ground., Initially, sur-
veys were made by the govermment, identifying land by 2 lez=l
method of subdivision; mrivate granis were ldentifies by name,
supplemented by calls for momumsnts crudely or cbscursly identi-
fied, In patents, in proceedingzs to establish private grants, and
in civil actions for partition, etc., thesz descriptions were sup—
plemented by meps and surveys, often crudely drawn, ¥rom these
beginnings, resurveys, subdivisions, &nd public ann privaete maps
have been mede, retraced, revised and recerded, until the accumu-
lated data comprises, especially in the more populous counties, an
imposing cellection.

A title company must necessarily maintain a complete collection of
official maps, but its files will not stop there, It should have
available for ready reference as many of the private maps and sur-
veys as possible, to facilitate the interpretation of the instru-
ments in the chain of titls which refer therete, It will keep on
file, also so far as necessary, copies of small maps and plats for
ingertion in its policies as an aid to the insured in his use

thereof,

An incident of this essential part of the plant is the compilation
of Marbitrary" maps by the company's engineering staff to facili-
tate the posting of recorded data to portions of larger holdings
not identifiesd by a separate lot number or designation, Title toa
sizable plot may be vested in a person who then proceeds to deed
cut smaller parcels by metes and bounds descriptions, Unless each
smaller parcel can be quickly identified, it would be nacaessary to
examine every instrument affecting any part of the larger plot each
time title to one of the smaller parcels is being examined. By mre-
parins a map of the plot, sketching in each parcel as it is carved
out and giving it an "arbitrary" designation (by letter or mmber,
for instance) and then alloting each such parcel a separate column
in the lot book, instrumenis affecting a particuler parcel can be
posted thereto, rather than to the plot as a whole, thus simplifyine
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the work of searching the title thereto,

The examinztion £ title

When an order for a policy of title insurance is received it is
given a number, assigned to an examinsr, and deliversd to & search-
er, All orders for title services are numbered successively, as
received, and entered in an index with a notation of the name of
the examinar a=ssimed, so thet it can be located during the period
of prereration, The number assigmed is always important for by
its mumber and in no other way can the "search notes" ever bs lo-
cated, Prompt acknowledgment of the order is sent the customer,
bearing the number so assigned; and the search is immediately
undertaken.,

The searcher first examines the lot book, to find the space or
column devoted to the particular property under search, and there
notes informally the number of the ordsr he is working on. He alsc
checks bzck to ascertain the last examination and report or insur-
ance of the title. He then notes the reference thereto and the
references to every entry on the lot book relating to the parcel he
is searching, Frop these entries he makes up the search by attach-
inz a copy of the last report or policy written and a copy of the
abstract or d&eily slip of each subseguent entry. From these he as-
certains the names of all parties interested in the several trans-
actions so shown and Mruns" their names on the "G.1." noting each
entry affecting such persons during their stay in the title, and
collecting and inserting the abstracts of the instruments sc¢ shown.
If these abstracts indicate the existence of court proceedings, he
orders an opinion thereon and he attaches to the march the map or
drawing of the parcel, if availasble, or orders one made, Meanwhile
a tax repcrt has been cordered from the tax division, designed to
refiect the assentizl tax data affecting the property.

The search then goes to the examiner assigmed, who, when he has the
camplete search, with opinions, tax data, map or plat and abstracts
and starter, all arranged in proper order, proceeds to analyze the
title, noting what matters shomn in the starter still remain un-
changed, and adding the new matter appearing of record since the
date of the starter and not since disposed of; compiling his con-
clusione in the form of a written preliminary report which is sent
to the customer.

In his analysis of the search, the examiner seldom retracss the
work leading up to the writing of the starter, that is, he does not
"zo pehind" the previous work of the campany. He does, however,
carefully check the partiss to each instrument in the chain, the
legal description of the property, the essentizls of due execution
ané the tenor and legal sufficiency of each successive transaction,
{f course, he often encounters defects somewhere along the line,
Many of these he is able, by training and experience, to¢ eliminate
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or "vass® without mention. Others may be regardsed as of sufficisnt
importance to refer to a supervisor, 2 member of the legal staff or
to the manasement, for disposition. Those that ultimately are con-
gidered to be so defective that they require clearing, are so shown
in this report.

bany defects are technically serious and the risk that loss may
eventuate requires expert evaluation., The ultimate decision is
reposed in a title committee, composed of remresentatives of the
management, including one or more lawyers, who weipgh the seriousness
of the defect against their experience of the likelihood of loss.
In a large company many such hazards are considered daily and
decisions made whether to reguire the defect remedied, or shown and
insured by endorsement, or passsd without further action. It is not
the function of the company or any officer or committes to ignore
material defects, or to insure the title to be different than it
really is, A company which mzkes & practice of insuring over such
defects, no matter how able it may be financizlly to make good its
losses, will not long retain the confidence of its customers. @n
the other hand, a too conservative disposition in the ewvaluing of
defects will alsc react adversely. £ perfect title is an unknowmn
quantity; every chain of title contzins errors, omissions or
departures from perfection. From most of them nothing will ever
come. Others can readily be perfected. s few are really dangerous
and cannot be overlooked. The function of the examiner, the
supervisor, the title committes and the management of the company is
essentially the same; to separate those which are a danger {rom
those which are notj to recognize, from study and experience, the one
from the other; to expedite, by passing the one while safeguarding
all concerned from the possibly adverss effacts of the other.

When the customer determines from the preliminary report—or after
steps have been taken to clear up defects which cannot be passed—
that the title is satisfactory to him, he hands the examiner such
further instruments as are necessary to place title in the condi-
tion desired, with instructions to record them and issue a policy.
Some time having elapsed, however, since the date of the report,

it is necessary to repeat the searching process to cover the inter-
val. If nothing appears to change the condition of titls, as so
reported, the instruments delivered to the examiner may then be
recorded and the order complsted.
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